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Definition of Al-Qa idah 


J\l-Qa‘idah literally means a concrete or abstract maxim or base; 

* * 

Is the ruling of Al-Qa'idah Al-Fiqhiyyah all-inclusive (cs^] or preponderant 
(l_J1x.]7 

In Ar-Rokki's words: “Al-Qa'idah Al-Fiqhiyyah is an all-inclusive rule based on 
legal evidence written accurately in comprehensive words, and it includes all 
or most particles, Juz'iyat (^h cases pertaining to Fiqh ] which come under 
it ." 1 

The first group of scholars : 

Al-Qa'idah is an all-inclusive rule (or Hukm which is a verdict pertaining 
to Fiqh)) which includes all the related jurisprudence {fiqh ] branches (or 
Furu]. Examples of these scholars are: Imams As-Sa'd At-Taftazaniy 2 , Abu Al- 
Baqa ' 3 and Al-Maqqariy . 4 

The second group of scholars: 

Al-Qa'idah is a preponderant rule which includes most of the related 
jurisprudence (fiqh] branches (or Furu']. 


1 Dr. Muhammad Ar-Rokki, Nazariyyat-ut-Taq‘id Al-Fiqhiy wa Atharuha f! Ikhtilaf Al-Fuqaha’ , p. 48. Morocco, 
Casablanca :An-Najah Al-Jadidah Press, 1 st . ed., 1414/1994. 

2 Sa‘d-ud-Din, Masiid Ibn ‘Umar Ibn ‘Abdullah a great scholar of Arabic sciences, (d.791A.H./approx. 1389AD). 
See Al-Aiam b y Khair-ud-Din Az-Zarkkali, Vol. 7, p. 219. Beirut, Lebanon: Dar Al-‘llm lel-Malayin Press. 
Volume 5, 5 th . ed., 1411/1991. 

3 Ayyub Ibn Musa Al-Huseiny Al-Kafawi Al-Hanafiy among the magistrates of Al-Ahanaf (d. 1094/1683). See Al- 
Aiam b y Az-Zarkkalij Vol. 2, p. 38. 

4 Abu ‘Abdullah Muhammad Ibn Muhammad Ibn Ahmad Ibn Abu Bakr Al-Qurashiy At-Tilmisam a great scholar of 
Malikkiyyah (d.758/1357). See Al-Aiam b y Az-Zarkkali, Vol. 7, p. 37. 
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Examples of these scholars are: Imam As-Subkkiy 5 and Imam Al-Hamawiy . 6 

Imam Ash-Shatibiy supported a reconciliation between the two definitions, 
where If there were a particle jurisprudence matter (or Juz'iyyah] that were 
an exception to a maxim (or a Qa'idah ), that that would not cancel the 
comprehensiveness and the inclusion of such a Qa'idah; for that particle (or 
Juz'iyyah ] could be a branch of another Qa'idah . 7 

Legal maxims, or Al-Qawa'id Al-Fiqhiyyah are different in scholars 
agreement on them, and in the level of their inclusiveness. 


Legal maxims, or Al-Qawa'id Al-Fiqhiyyah can be divided into four types: 

1. Al-Qawa'id Al-Qulliyyah Al-Kubra Normative Legal 

Maxims) 

- Agreeable to all scholars and all Madhahib. 

- Have the highest degree of inclusiveness (of related branches of Fiqh). 
Example: 


" ( Al-mashaqah tajleb at-taiysir ): Hardship begets ease." 


5 ‘Abdul-Wahhab Ibn ‘All Ibn ‘Abdul-KafT Abu Nasr among the greatest magistrates, historians and researchers of 
his time born in Cairo (d. 771/1370). See Al-Aiam by Az-Zarkkali, Vol. 4, p. 148. 

6 Ahmad Ibn Muhammad Mekki Abu Al-‘Abbas Shihab-du-Din AL-Huseiniy one of the scholars of Hanaftyyah 
(d. 1098/1687). See Al-A‘lam by Az-Zarkkali, Vol. 1, p. 239. 


7 Dr. Muhammad Sedkki Ibn Ahmad Ibn Muhammad Al-Bornu, Al-Wajiz fi Idah Qawaid Al-Fiqh Al-Kulliyyah , 
pp. 16-21. Beirut, Lebanon: Ar-Risalah Foundation Press, 1416/1996. 
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2. AI-Qawa'id Al- Juz’iyyah Al-Kubra Partial 

Normative Legal Maxims) 

- Agreeable to all scholars and all Madhahib. 

- Have the highest degree of inclusiveness (of related branches of Fiqh ). 

- Fall under one of the Normative legal Maxims or Al- Qawa'id Qulliyyah 
Kubra, 

Example: 

"( Ad-darurat tubih al-mahzurat ) Necessities permit the prohibited" 


Falls under the Qa'idah 




iuli 


an 


" [Al-mashaqah tajleb at-taiysir ) Hardship begets ease. 


3. Al-Qawa'id Al-Qulliyyah Ghair Al-Kubra (lsj^' Non- 

Normative Legal Maxims) 

- Agreeable to most scholars and Madhahib. 

- Have a high degree of inclusiveness (of related branches of Fiqh). 
Example: 


"UlvJh Jz. 


“(At-tasarruf'ala ar-ra'iyyah manutbe al-maslahah ) Rulers’ decisions 

must be in favor of the people. " 
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4. ADDawabit Al- Fiqhiyyah (called ADDawabit (JyljZaty controllers): the 
plural of ADDabit (JyLZJl, a controller )) or The jurisprudential 
Controllers 


Difference in opinions about them by scholars. 


- Mostly related to specific Madhahab or school of thought. 

- Have a low degree of inclusiveness (of related branches of Fiqh). 


Example: 


" jjill ^ i'Jk " 


(Kul I kaffarah sababuha ma'seiyyah fahiya 'ala al-fawr ): Every Kaffarah * 8 
by disobedience is supposed to be fulfilled immediately. " 9 


Certain punishment upon the people who committed sins. Some kinds of Kaffarah are: Fasting, feeding the poor 

and freeing a slave. 

9 Al-Bornu, Al-Wajiz , pp. 26-28. 
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Islamic Jurisprudential Maxims 
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Chapter 1 


/^'^ aLy A <j .<wn 1 i ^ 1 a<\ 1 1 iliij 


The Establishment of Al-Qawa’id Al-Fiqhiyyah and How they 

Developed 
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The Foundation stage 

The foundation of Al- Qawa'id Fiqhiyyah is primarily found in the Noble 
Qur'an, the authentic Sunnah of the Messenger of Allah , the saying 

of the the companions] i Mil f and the saying of the Tabe'un 

Followers of the Companions]. 

Examples: 

Narrated Abu Sa'id Al-Khudri Alll , Allah's Messenger said: 

”^y\ j ji^ Vj V ” 

(/a darar wa la dirar ft al-Islam) Islam forbids people to cause detriment 

on themselves or on others " 10 

'Umar Ibn Al-Khattab said: 


Ale. -N.il 


[MaqatV al-huquq ‘ind ash-shurutt) Rights decisively lean on 

provisions ." 11 


'All Ibn Abu Talib said: 


10 It is Sahih (authentic) Hadith according to the criterion of Sahih Muslim but he did not report it. See "Talkhis Al- 
Mustadrak ‘ala as-Sahihiyyn," chapter: Bargains, 2345. ed. by Muhammad Ibn Ahmad Ibn ‘Uthman Ibn Qiymaz 
adh-Dhahabi (d. 748/1347) in Al-Mustadrak ‘ala As-Sahihiyyn , by Muhammad Ibn ‘Abdullah Abu ‘Abdullah Al- 
I bikini an-Niysabouriy. Beirut, Lebanon: Dar Al-Kutub Al-‘llmmiyyah Press, Volume 4, 1 st . ed. 1411/1990. 

11 Muhammad Ibn Ismail Abu ‘Abdullah Al-Ja‘fi Al-Bukhari, Al-Jami‘As-Sahih Al-Mukhtasar (Sahih Al- 
Bukhari) , chapter: 6 "Conditions of Mahr at marriage contract", p. 969, Vol.2.. Verified by Dr. Mustafa Dib Al- 
Bagha. Beirut, Lebanon: Dar Ibn Kathir Press. Volume 6, 3 rd . ed., 1407/1987. 
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” AjIc- 'P £jjll ^LAl 


[Mann qasam ar-rebh fala daman ' alaih ) There is no guarantee upon 

whom shares profits" 12 , and so on. 

From the Followers of the Companions], Shuraih Ibn Al-Harith Al- 

Kindiy (d. 76/695] said: 


Dpda ^)JC. IxjlJa ” 


[Mann sharat ta'i'an ghair mukrah fahuwa ' aliyh ) Whoever optionally, 
and without coercion, stipulates a certain condition on himself, must 

fulfill this condition." 


Jubair Ibn Nu'aim 13 said: 


'Mj! IjAiCr c >" 


[Mann aqarr 'indana be shaV alzmnah iyah) Whoever states something, 
should be responsible for it" 14 , and so on. 


After the followers of the Companions], many legal maxims were 

initiated or repeated by different scholars in their books. Examples can be 
found in the book: Al-Kharadj, written by Imam Abu Yusuf 15 : 


Abu Bakr ibn Hammam as-San‘aniy ‘Abdur-Razzaq, Musannaf ‘Abdur-Razzaq , chapter: Sales 15113, verified 
by Habibur-Rahman Al-A‘zami. Beirut, Al-Maktab Al-Islamiy, 2nd. Ed. Vol. 11. 

13 Ibn Murrah Al-Hadramiy Al-Masriy a great magistrate in Egypt (d. 137/754). See Al-Aiam by Az-Zarkkali, Vol. 
2, p. 326. 

14 Abu Bakr Muhammad ibn Khalaf ibn Hiyan ibn Sadaqah Ad-Dabbiy Al-Baghdadi Wakif Akhbar Al-Qudah, 
verified and authenticated by ‘Abdul-‘Aziz Al-Maraghi, vol.l, p. 321. Cairo, Egypt: Al-Maktabah At-Tejariyyah Al- 
Kubra Press. Volume 3, 1 st . ed., 1366/1947. 
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(At-ta'zir ila al-imam ‘ ala qadr ‘izam al-jurm wa seghareh ) 
Discretionary punishment entrusted with the state leader relies on 

the extent of the crime ." 16 

(Iiul a ! dj^jlj V (jAALudiil) CjLo 

[Koll mann mat min al-Muslimin la warith lah fa maluh le bait al-mal) 
Should a Muslim die and have no one to inherit him, his wealth is 
assigned to the public treasury of a Muslim state."i 7 

Other examples can be found in the book: Al-Asl. written by Imam Muhammad 
Ibn Al-Hasan : 18 

”Y& cj& 111 Ojlll jk\ 

[Kawn al-wahid hujjah ft amr ad-din idha kan 'adl) For one’s words to be 
accepted, one must be honest and have a good reputation in the matter 

of religion " 19 

15 Ya‘qub Ibn Ibrahim Ibn Habib Al-Ansariy Al-Kufiy a close friend and disciple of Abu Hanifah born in Kufah, 
Baghdad (d. 182/798). See Al-Alam b y Az-Zarkkali, Vol. 8, p. 193. 

16 Ya‘qub Ibn Ibrahim Abu Yusuf, Al-Kharaj , vol.l, p. 182. Cairo, Egypt: As-Salafiyyah Press. 

17 Abu Yusuf, Al-Kharaj , p.202. 

18 Muhammad Ibn Al-Hasan Ibn Farqad Al-Shaibaniy a close friend and disciple of Abu Hanifah was born in Kufah 
Baghdad (d. 189/805). See Shazarat-udh-Dhahab by Ibn Al-‘Imad, Vol. 2, pp. 409-410. 

19 Muhammad Ibn Al-Hasan Ash-Shiybaniy, Al-Asl , Vol. 3, p, verified by Abul-Wafa’ Al-Afghaniy. India, 
Hyderabad. Volume 4, 1 st , ed. 
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In the same manner, Imam ash-Shafi'i (d. 204/819] wrote his book Al-Omm 
from which many Qawa'id can be extracted: 


(Ar-rukhas layuta'd beha mawadi'ha) Allowances of Allah must not go 

beyond their limits " 20 

^1*11 uU VI V 

( Ar-rukhas la takun ilia le muti'fa amma al 'asiy fala) The allowances 
of Allah are restricted for the obedient only ." 21 

Ma'alim As-Sunan, written by Imam Suleiman Ahmad Ibn Muhammad Al- 
Khattabi Al-Bustiy (d. 388/998], is one of many books that explained the 
Sunnah and contained many of the legal maxims. An example would be: 

(Ash-shakk la yazham al-yaqin ) Doubt does not refute certainty." 

The author deducted it from the Hadith: 

alii /g-L-^a alii 

v ) iJiia ? 

.( ji 


aj aUc. Ac. c _ ulaidl / jj ajjt-m a 


jis yUlIii (Jii ^lc lijjLk 
^Jl 4-jl • AJc (_jc aa A 
oV iV-dl ^ c./gljdil Aaa 4_j| 4_d] 


20 Imam Muhammad Ibn Idns Ash-ShafT\ Al-Omm. Vol. 1, p. 80. Beirut, Lebanon: Dar Al-Ma‘rifah Press. Volume 
8, ed., 1393/1973. 

21 The previous source, Vol. 1, p. 226. 
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Narrated 'All that Suf yan that Az-Zuhri that Sa'id ibn al-Musiyb that 'Abbad 
Ibn Tamim's cousin Alll ^ that the Prophet had advised a person 

who would continuously imagine something happening to him in his Salah. 
"Should an individual imagine something happening to him in his Salah, he 
should not leave his Salah unless he hears sound or smells something". 22 

Another example is the book, At-Tamhed lema fi Al-Muwatt' men Al-Ma'am wa 
Al-Asanid. written by Imam Abu 'Umar Ibn 'Abdul-Bar Al-Qurtubiy Al-Malikiy 
[d.463/1070] also paid more attention to Al-Qawa'id Al-Fiqhiyyah. Here, one 
of its Qawa'id: 


V] 4-ilc. jjLolu 'A j aAc. ^ ^ d_±k.j Cy” 

[Mann wajab lahu shai'men al-ashya' lam udf ' anh wa lam utasawr 
‘ alaih ilia be idhnih ) Should one have a right, this right must not be 
extracted from him except by his permission." 


The author inferred it from the Hadith: 




ailii (jc- jlip (jj ^ jLk cP CP" Ujikl L Cd ^ lijAk 

a! 1 jo ^ A jlc. d) di - 4 1f ~- LS L '“'d 

• ( <J J l)^ (iPj (!Pj 

dpda dJll # l(')AkJ dill a V dJ^juo^) Ij dJl^S 

adj , J aIjoj 'a 


Narrated 'Abdullah ibn Yusuf that Malik that Abi Hazim ibn Dinar that Sahl Ibn 
Sa'd as-Sa'idi A si Alll said: 

A drink of (milk, water, and so on] was offered to Allah's Messenger 
and after he drank some of it, he wished to give the elder persons sitting on 


22 Sahih Al-Bukhan , chapter: Al-Wudu’ (Ablution), 112. 
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his left side first, but there was a young man (or a boy] sitting on his right side. 
Allah's Messenger asked the young man, "Could I be excused from 

giving you first (the drink]?", "No, by Allah, 0 Allah's Messenger! I cannot 
prefer others to drink after you directly over me," the young man has kindly 
given an excuse. Therefore, Allah's Prophet gave it to him. 23 


23 


Sahih Aj-Bukharj , chapter: The Oppressions, 2319. 
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The Recording Stage 


The Fourth Century 

History has testified that jurists of Hanafiy Madhhab preceded others in 
collecting, paraphrasing and recording Al-Qawa'id Al-Fiqhiyyah and the 
Dawabit (controllers] of Fiqh. Imam Abu Tahir Ad-Dabas 24 had collected 
seventeen Qa'idah Qulliyyah as Imam As-Seyuti and Imam Ibn Nujaim told us. 
Imam Al-Karkhiy, Ad-Dabas's friend, might have recorded these Qawa'id and 
added to other Qawa'id to be thirty-nine in his book [Usui Al-Karkhiy) which 
was the first work in this field. Furthermore, Imam Muhammad Ibn Harith Al- 
Khushni Al-Malikiy (d. 361/971] wrote a book under the title "Usui Al-Futya" 
including more Qawa'id and wide-ranging subjects of Fiqh . 

The fifth Century 

In that time, Imam Ad-Dabusiy 'Ubiydullah Ibn 'Umar Ibn 'Isa Al-Qadi 
called Abu Zaid Ad-Dabusiy [d.430/1038] added a great scientific fortune in 
his book Ta'sis An-Nazar . In addition, Imam Al-Haramain 'Abdul-Malik Ibn 
'Abdullah Ibn Yusuf Ash-Shafi'iy Imam Al-Haramain Al-Juwaini [d.478/1085] 
methodologically planted a series of Al-Qawa'id Al-Fiqhiyyah in his book Al- 
Ghevathi. 

The Sixth Century 

This period had more than a few written works, following are some of 

them: 

a] Idah Al-Qawa'id by Imam 'Ala'-ud-Din Muhammad Ibn Ahmad As- 
Samarqandiy (d. 570/1174] and, 


24 Muhammad Ibn Muhammad Ibn Sufyan collected 17 Qa‘idah of Hanafiy Madhhab, see Tabaqat Al-Fuqaha ’ by 
Abu Is-haq Ibrahim Ibn ‘All Ash-ShirazT, p.142. Verified by ’Ihsan ‘Abbas. Beirut, Lebanon: Dar ar-Ra’id Al- 
‘Arabiy Press, 1 st . ed„ 1389/1970. 
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b] Al-Muqadimat wa Al-Mumahidat by Imam Abu Al-Walid Muhammad 
Ibn Ahmad Ibn Rushed [d.520/1126]. 

Besides, Imam Fakhr-ud-Din Al-Farghaniy Al-Hasan Ibn Mansur Ibn Mahmud, 
called Qadikhan, (d. 592/1159] were among those who explicated books of Al- 
Qawa’id Al-Fiqhiyyah. 

The Seventh Century 

The science of Al-Qawa'id Al-Fiqhiyyah in this period, had crystallized 
but had not yet reached maturity. The greatest writers at this time were: 

a] Imam Mu'in-ud-Din Abu Muhammad Ibn Ibrahim Al-Jajarmiy As- 
Sahlakiy Ash-Shafi'iy (d. 613/12 16] in his book Al-Qawa'id Al- 
Fiqhivvah ft Furu' Ash-Shafi'ivvah . 

b] Imam 'Izz-ud-Din Ibn 'Abdus-Salam (d. 660/1261], in his book Qawa'id 
Al-Ahkam ft Masalih Al-Anam. 

c] Imam Muhammad Ibn 'Abdullah Ibn Rashid Al-Bakri Al-Qafasi 
(d. 736/1336] in his book, Al-Madhhab ft Dabt Oawa'id Al-Madhhab 
and, 

d] Imam Abu Al-Mahamid Mahmud Ibn Ahmad Ibn 'Abd-us-Sayed Jamal- 
ud-Din Al-Husairi [d.363/973] in his book At-Tahrir Sharh Al-Iami' Al- 
Kabir . 

The book, in addition, Al-Maimu' Sharh Al-Madhhab by Imam Abu 
Zakariyyah Muhiy-ud-Din Yahya Ibn Sharaf an-Nawawi [d.676/1277] and the 
book Anwar AL-Boruq fi Anwa' Al-Furuq by Imam Shihab-ud-Din Al-Qarafiy is 
said to have numbers of Qawa'id. 

The Eighth Century 

Recording the science of Al-Qawa'id Al-Fiqhiyyah flourished in this 
century and it became the golden age of this field of knowledge, and scholars 
of Shafi'iyyah were in advance of other scholars. Examples were as follows: 
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a] Al-Ashbah Wan-Nazd'ir bv Ibn Al-WakTl Ash-Shafi'iy(d.716/1316], 


b] Majmu' Al-Fatawa by Ahmad Ibn 'Abdul-Halim Ibn 'Abdus-Salam Ibn 
'Abdullah Ibn Tiymiyyah 'Abdul-Halim Ibn Tiymiyyah [d.728/1350], 

c] Al-Qawd'id by Al-Maqqariv Al-Malikiv [d.758/1328], 

d] Al-Ashbah Wan-Naza'ir by Taii-ud-Din As-Subkkiv [d.771/1369], 

e] Al-Manthurfi Al-Qawd'id by Badr-ud-Din Muhammad Ibn Bahadir Ibn 
'Abdullah Az-Zarkkashiy (d. 794/1391], 

f] Al-Qawd'id fi Al-Fiqh by Zain-ud-Din 'Abdur-Rahman Shihab-ud-Din 
Ahmad Ibn Rajab Al-Hanbaliy (d. 794/1391] and, 

g] Al-Qawd'id fi Al-Furu' by 'Ali Ibn 'Uthman Al-Ghazzi, the Damascene 
and Hanafiy, [d.799/1369] are the most significant books of this stage. 

The Ninth Century 

Like the previous phase, a significant number of new books were 
authored: 

a] Al-Ashbash Wan-Naza'ir by Ibn Al-Mulaqqen Seraj-ud-Din Abu Hafs 
'Umar Ibn Abu Al-Hasan 'All Ibn Ahmad Ibn Muhammad Ibn 'Abdullah 
(d. 804/1401], 25 

b] Asna Al-Maqdsid fi Tahrir Al-Oawa'id by Ibn Al-Khadr Muhammad Ibn 
Muhammad Ibn Muhammad Az-Zubairiy Al-'Aithariy [d.808/1405], 26 

c] Al-Qawd'id Al-Manzumah by Shihab-ud-Din Ahmad Ibn Muhammad 
Ibn 'Imad Al-Masriy Ibn Al-Ha'im Al-Maqdesiy [d.815/1412], 27 


25 Abul-Falah ‘Abdul-Hiy Ibn Al-‘Imad, Shazarat-udh-Dhahab fl Akhbar men Dhahab . Vol. 9, p. 71. Shazarat-udh- 
Dhahab II Akhbar man Dhahab. verified by Mahmud Al-Arna’ut and authenticated by ‘Abdul-Qadir Al-Arna’ut. 
Damascus: Dar-Ibn Kathir Press, Volume 11, 1 st . ed. 1406/1986. 

26 The previous source, Vol. 9, p. 1 17. 
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d] AI-Qawd'id by Taqiy-ud-Din Abu Bakr Al-Husniy [d.829/1452], 28 

e] Nazm Adh-Dhkha'ir ft Al-Ashbah Wan-Nazci'ir bv Sharaf-ud-Din 
'Abdur-Rahman Ibn 'All Ibn Is-haq Al-Khaliliy Al-Muqdesiy, called 
Shuqair, (d. 876/1471] and, 

f] Al-Qawd'id wa Ad-Dawabit by Yusuf Ibn Hasan Ibn Ahmad called Ibn 
Al-Mabred As-Salahi 'Abdul-Hadi [d.880/1475]. 

The Tenth Century 

a] Imam Jalalud-din as-Seyuti (d. 911/1505] who collected scattered 
Qawa’id in his book Al-Ashbah Wan-Nazd'ir. 

b] Imam Abu Al-Hasan Ar-Raqaq An-Najibiy Al-Malikiy [d.912/1506] who 
rearranged Al-Qawd'id from the old books and 

c] Imam Ibn Nujaim [d.970/1562] were the prominent scholars who 
emerged during this century. 

Recording, organizing and paraphrasing Al-Qawd'id Al-Fiqhiyyah gradually 
became successful, but they were mixed with other sciences. The most 
significant event of the last part of the 11 th century A.H. was the collecting of 
Al-Qawd'id Al-Fiqhiyyah and putting them in Majallat Al-Ahkam Al-'Adlivyah 
by the prominent jurists in the age of Sultan 'Abdul-'Aziz Khan Al-'Uthmaniy 
so as to be applied as laws in the different courts. The Majallah helped to 
instigate and further the movement of Al-Qawd'id Al-Fiqhiyyah. It included 
1851 articles in 16 volumes, and was explicated more than once in different 
works: 

a] Mir’ at Maiallatul-Ahkdm Al-'Adlivvah by Su'ud Afandi in Arabic, but 
the Qawa'id were written in Turkish, and published in [1299/1881]. 


~ 7 The previous source, Vol. 9, p. 163. 
28 The previous source, Vol. 9, p. 273. 
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b] Durar Al-Hukkam Sharh Maiallat Al-Ahkam by 'All Hiydar, it was 
translated from Turkish to Arabic by Fahmi Al-Husaini, a lawyer. 

c] Sharh Al-Majallah was recorded by Imam Khalid Ibn Muhammad Ibn 
'Abdus-Sattar Al-Atasi (d. 1326/1908] and his son Muhammad 
completed this work after his father's death. 
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The Most Significant Madhahib Books 


Hanafiy Madhhab 


The Hanafiy Madhhab is considered the oldest Madhhab and it has a number 
of books in this field: 

a) Usui Al-Karkhiv was written by Imam 'Abaidullah Ibn Al-Hasan Ibn 
Dalai known as Abu Al-Hasan Al-Karkhiy from Iraq (d. 340/951]. Each 
Qa'idah begins with a word “Al-Asl (in principal]” and includes 36 
Qa'idah . 29 

b) Ta’sis An-Nazar was written by 'Ubaidullah Ibn 'Umar Ibn 'Isa Al-Qadi 
called Abu Zaid Ad-Dabusiy [d.430/951] from ad-Dabusiyyah (a small 
town], between Bukhara and Samarqand, and the book comprised 68 
Qa'idah. 30 

c) Al-Ashbah Wan-Nazd’ir was written by Imam Zain-ud-Din Ibn Ibrahim 
Ibn Muhammad called Ibn Nujaim [d.970/1563] from Egypt. This book 
includes 25 Qa'idah 31 and it was explicated and commented by 25 books; 
some of them are: 


29 Muhammad ‘Abd-ul-Hiy Ibn Muhammad Ibn ‘Abd-ul-Halim Al-LaknawT, “Al-Fawaid Al-Bahiyyah fi Tarajim 
Al-Hanafiyyah,” pp. 108-109, in Al-Qawa‘id Al-Fiqhiyyah Mafhumuha Nasha’tuha Tatawuruha Drasit 
Mu’alafatuha Adillatuha Muhemmatuha Tatbiqatuha , ed. by Dr. ‘Ali Ahmad An-Nadawi, pp. 162-163. Damascus: 
Dar Al-Qalam Press, 6 th . ed., 1425/2004. 

30 Az-Zarkkali, Al-Aiam , Vol. 4, p. 109. 

31 “Al-Fawaid Al-Bahiyyah,” by Al-Laknawi, p. 135, in Al-Qawaid Al-Fiqhiwah , ed. by Dr. An-Nadawi, pp. 169- 
170. 
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- Tanwir Al-Basa'ir 'ala Al-Ashbah Wan-Nazd'ir was written by Imam 
'Abdul-Qadir Ibn Barakat Ibn Ibrahim known as Sharaf-ud-Din Al-Ghazzi 
or Ibn Habib (d.l005/1597] 32 and 

- Ghamz 'Uvun Al-Basa'ir Sharh Al-Ashbah Wan-Nazd'ir was written by 
Imam Ahmad Ibn Muhammad Al-Hamawiy [d.1098/1687]. 33 

d) Khatimet Mai ami' Al-Haqa'iq was written by Imam Muhammad Ibn 
Muhammad Ibn Mustafa Al-Khademi known as Abu Sa'id Al-Khademi 
[d.1176/1762]. 34 

e) Oawa'id Maiallat-ul-Ahkam Al-'Adlivvah was written by a committee 
of scholars of the Ottoman State. 


32 Az-Zarkkali, "Al-Aiam,” Vol. 4, p. 162, in Al-Qawa‘id Al-Fiqhiyyah , ed. by Dr. An-NadawT, p.172. 

33 ‘Abdullah Mustafa Al-Maraghi, “Al-Fath Al-Mubin IT Tabaqat Al-Usuliyyin,” Vol. 3, p. 110, in Al-Qawa‘id Al- 
Fiqhiyyah, ed. by Dr. An-Nadawi, pp. 172-173. 

34 “Al-Fath Al-Mubin,” by Al-Maraghi, Vol. 3, p. 116, in Al-Qawa‘id Al-Fiqhiyyah , ed. by Dr. An-Nadawi, 
pp. 176-177. 
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4mU11 

Malikiy Madhhab 


a) Usui Al-Futiva ft Al-Fiqh 'ala Madhhab Al-Imam Malik was written by 

Imam Muhammad Ibn Harith Ibn Asad Al-Khushani (d. 361/972). He 

* > 

would frequently consider a word "Kull” all or every) as Qa'idah 

or Dabit . 35 

b) Anwar AL-Boruq ft Anwa’ Al-Furuq. is a splendid work including 548 
Qa'idah by Imam Abu Al-'Abbas Ahmad Ibn Abul-'Alla' Idris Ibn 'Abdur- 
Rahman who was called Al-Qarafiy (d. 684/1285) from Egypt. 36 

c) Al-Qawd’id by Imam Muhammad Ibn Muhammad Ibn Ahmad Al- 
Maqqariy (d.758/1357) from Maqqra (a town in Africa) and it includes 
1200 Qa'idah v 

d) Idah Al-Masalik eld Oawa'id Al-Imam Malik by Ahmad Ibn Yahiya Ibn 
Muhammad At-Tilmisaniy Al-Wanshrisiy called Al-Wenshrisiy 
(d. 914/1508). The book includes 118 Qa'idah most of them serve his 
Madhhab. 38 

e) Al-Is*af be at-Talab Mukhtasar Sharh Al-Manhai Al-Muntakhab *ala 
Oawa'id Al-Madhhab . The one who wrote the book Al-Manhaj Al- 
Muntakhab 'ala Oawa'id Al-Madhhab was Abu Al-Hasan 'All Ibn Al- 
Qasim az-Zaqaq Al-Fasiy (d.912/1506); yet the one who wrote the book 


35 Muhammad Ibn Harith Ibn Asad Al-Khushani, “Usui Al-Futya fl Al-Fiqh ‘ala Madhhab Al-Imam Malik,” p.31, 
in Al-Qawa‘id Al-Fiqhiyyah, ed. by Dr. An-Nadawi, p. 190. 

36 Dr. Bakr Isma‘il, Al-Qawa‘id Al-Fiqhiyyah , pp. 22-23. 

37 The previous source, p. 23. 

38 The previous source, p. 24. 
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Al-Is'af be at-Talab (Al-Mukhtasar ) was Abu Al-Qasim Ibn Muhammad 
Ibn At-Tawani, a contemporary Malikiy scholar . 39 


39 Muhammad ibn Muhammad Makhluf “Shajarat-un-Nur az-Zakiyyah fl Tabaqat Al-Malikkiyyah,” p.274 in Al- 
Qawa‘id Al-Fiqhiyyah . ed. by Dr. An-Nadawi, p. 208. 
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chilli ) «<V V^ A 1 1 

Shafi‘iy Madhhab 


a) Oawd'id Al-Ahkam fi Masalih Al-Anam by Imam 'Izz-ud-Din Ibn 'Abd- 
us-Salam [d.660/1262] 40 

b) Al-Ashbdb Wan-Nazd’ir by Muhammad Ibn 'Umar Ibn Makkiy called 
Ibn Al-Wakil Ash-Shafi'iy [d.716/1316], but it was recorded by his 
brother's son, Zain-ud-Din [d.838/1434]. 41 

c) Al-Maimu' Al-Madhhab fi Oawd'id Al-Madhab by Imam Khalil Kikildi 
known as Abu Sa'id Al-'Alai' [d.761/1360], and he explained the fifth 
Qawa’id Kulliyyah Kubra and did not go beyond more than other 20 
Qa'idah . 42 

d) Al-Ashbah Wan-Nazd’ir bv Imam 'Abdul-Wahab Ibn 'All Ibn 'Abdul-Kafi 
Ibn 'All Ibn Tamam As-Subkkiy called Taj-ud-Din [d.771/1369] 43 

e) Al-Manthur ft Tartib Al-Oawa'id Al-Fiqhivvah or Al-Oawa'id fi Al- 
Furu‘ by Imam Muhammad Ibn Bahader Ibn 'Abdullah known as Badr- 
ud-Din Az-Zarkkashiy [d.745/1344]. 44 This book includes 100 Qa'idah. 

f) Al-Ashbah Wan-Nazd'ir by Imam 'Umar Ibn 'All Ibn Ahmad Al-Ansariy, 
called Ibn Al-Mulaqqen [d.804/1401]. 45 


40 Ibn Al-‘Imad, Shazarat-udh-Dhahab , Vol. 7, p. 522. 

41 ‘Abd-ul-Wahhab Ibn ‘All Ibn ‘Abd-ul-KafT As-Subkkiy, “Tabaqat ash-Shafi‘iyyah Al-Kubra,” Vol. 9, pp. 255- 
253, in Al-Qawa‘id Al-Fiqhivvah , ed. by Dr. An-NadawT, p. 215. 

42 Ibn Al-‘Imad, Shazarat-udh-Dhahab , Vol. 9, pp. 28-29. 

43 The previous source, Vol. 8, p. 378. 

44 The previous source, Vol. 8, p. 572. 

45 The previous source., Vol. 9, p. 71. 
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g) Al-Ashbah Wan-Naza'ir bv Imam 'Abdur-Rahman Ibn Abu Bakr Ibn 
Muhammad As-Seyuti, called Jalal-ud-Din but known as As-Seyuti 
(d.911/1505). 46 


46 The previous source, Vol. 10, pp. 75. 
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Hanbaliy Madhhab 


a) Al-Oawa'id An-Nuranivvah Al-Fiqhivvah by Imam Ahmad Ibn 'Abdul- 
Halim Ibn 'Abdus-Salam Ibn 'Abdullah Ibn Tiymiyyah. 47 

b) Al-Oawa'id Al-Fiqhivvah by Ahmad Ibn Al-Hasan Ibn 'Abdullah called 
Sharaf-ud-Din, and known as Ibn Qadi Al-Jabal [d.871/1467]. Most of 
the Qawa'id of this book support the Madhhab . 4S 

c) Taqrir Al-Oawa'id wa Tahrir Al-Fawa'id by Imam 'Abdur-Rahman Ibn 
Shihab Ibn Ahmad Ibn Abu Ahmad Rajab called Ibn Rajab Al-Hanbaliy 
(d. 795/1393]. He constructed his researches on 260 Qa'idah . 49 

d) f Khatimah} Muphni Dhuw-ul-afham 'an Al-Kutob Al-Kathirah fi Al- 
Ahkam by Yusuf Ibn Hasan Ibn Ahmad Ibn 'Abdul-Hadi was surnamed 
by Jamal-ud-Din, and called 'Abdul-Hadi [d.909/1503] 50 

e) Qawa'id Maialat al-Ahkam Ash-Shar'ivvah j ala Madhhab Al-Imam 
Ahmad Ibn Hanbal by Ahmad Ibn 'Abdullah Ibn Sheikh Muhammad 
Bashir Al-Qari (d,1359/1940].5i 


47 Ibn AI-‘Imad, Shazarat-udh-Dhahab , Vol. 8, pp. 142. 

48 The previous source, Vol. 8, pp. 376. 

49 The previous source, Vol. 8, pp. 396. 

50 The previous source, Vol. 10, p. 62. 

51 The researchers' preface of the book “Qawa‘id Majalat-ul-Ahkam Ash-Shar‘iyyah ‘ala Madhhab Al-Imam 
Ahmad Ibn Hanbal,” pp. 64-67, in Al-Qawa‘id Al-Fiqhivvah , ed. by Dr. An-Nadawi, p. 262. 
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Chapter 2 


Xj-Aftl l X^ IZX ^ Xaaa ^ V^ 1„A 


The Sources, Mission and Position of Al-Qa idah Al-Fiqhiyyah in 

issuing Fatwa 
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A ) tA $ 1 1 l 1 1 1 ^ A 

Sources of Al-Qawd ‘id Al-Fiqhiyyah 

o' 

1. The Quran and the Sunnah text (o^'): 

a. Avah verse) or Hadith that has been taken as a Qa'idah Fiqhiyyah 
or, 

b. Avah or Hadith that includes general ruling from which the jurists 
obtained a Qa'idah Fiqhiyyah or more. 

Examples for fal: 

From the Quran: 

Allah says in the Noble Qur'an: 

(... WjJi f j...) 

( and Allah has permitted trading and forbidden Riba usury ]) 52 

(Surah 2. Al-Baqarah, Ayah 275) 

This Ayah permits lawful trading and forbids usury. 


From the Sunnah: 


csJ CP ^ Cf- OP <^A&' l P 

aJIjuoS ^Ijoj j AjIc- AJjI ^ (ji Ajj) (_£^)XjoiV 1 (_ s Juo^a 

? ka cjUs ) :d& ^jc. 


52 Usury, which is of two major kinds: (a) Riba an-Nasi’ah, i.e. interest on lent money; (b) Riba al-Fadl , i.e. taking 
a superior thing of the same kind of goods by giving more of the same kind of goods of inferior quality, e.g., dates of 
superior quality of dates of inferior quality in greater amount. Islam strictly forbids all kinds of usury. 
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Narrated Is-haq that Khalid that Ash-Shiybani that the father of Sa'id ibn 
Burdah that Abu Musa Al-Ash'ari A-j-Z All l , Allah's Messenger said,: 

“Kull musker haram [Every musker (j^>, whatever intoxicates or causes 
drunkenness] is Haram (f'j*-, unlawful]] 53 .” 

An Example for fbl: 

The maxim , Qa'idah ,: 

" jyk\” 


( Al-umur be maqasideha) Acts are judged by the intention behind them 

or take the will for the deed," 

Is extracted from a number of texts from the Qur'an and the Sunnah. 

2. The Analogy Qiyas 

The maxim, Qa'idah , : 


(Jjg 

(Al-majhul kal-ma'dum ) An unknown object is similar to a nonexistent 

one," 

if an unknown object was compared against a nonexistent object, both of them 
take the same judgment since neither can be obtained. 


53 


Sahih Al-Bukharf , chapter: Rulers assigned in one place should cooperate with one another, 4087; and Sahih 


Muslim, 5332. 
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3. The Indication Dalalah (^V3): 

Istidlal (cJVaiU) literally means asking for evidence or proof 54 ; however, it 
practically (in this field] means giving evidence or proof which does not 
directly extracted from a text (from the Qur'an or Sunnah], Ijma' (^-4], 
consensus] or Qiyas. 

An example of that is a maxim, Qa'idah says: 

”<^11 UVJi dLaVl" 


[Al-asl bara'tudh-dhimmah ) Non-liability or man is absolved from guilt, 
blame or responsibility for any wrong deed in principle,”. 

4. The Favouring Tarjih 

When evidence hinders one another, one of them tends to take priority over 
the other, in the eyes of the Faqih (<#, a jurist]. 55 


54 ‘All Ibn Muhammad Ibn ‘All Aj-Jerjani, At-Ta‘rifat , p. 193. Beirut, Lebanon: Dar Al-Kitab Al-’arabiy Press, 1 st . 
ed„ 1405/1985. 

55 A learned man who can give religious verdicts. 
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Mission of Al-Qawa ’id Al-Fiqhiyyah 

"Familiarity with the Qawa'id Fiqhiyyah may save a person from committing 
the branches ( Furu'J and particles {Juz’iyat ) to his memory/' Imam Al-Qarafiy 
said . 56 Imam Az-Zarkkashiy, in addition, stated that Al-Qawa'id Al-Fiqhiyyah 
are the way to preserve the Fiqh and assemble its different parts . 57 Imam As- 
Seyuti stated that Al-Qawa'id Al-Fiqhiyyah enable a jurist to answer dissimilar 
Nawazel (cl j'A, new questions related to recent events ]. 58 

The mission of Al-Qawa'id Al-Fiqhiyyah can be stated as follows: 

i. To Simplify and to assemble the branches ( Furu'J of Islamic Fiqh. 

ii. To extract and organize different branches of rulings [Ahkam] under 
one topic in order to avoid contradictions. 

iii. To assist scholars to infer replies to Nawazel. 

iv. To allow scholars to compare between various Madhahib. 

v. To prove that Islamic Fiqh encompasses any community, everywhere 
anytime and everytime. 


56 Al-Qarafiy, Anwar AL-Boruq, Vol. 1, p. 7. 

57 Ahmad Ibn ‘Abdullah Ibn Hamid, the researcher (in his preface) of the book Al-Qawa‘id , ed. by Muhammad Ibn 
Muhammad Ibn Ahmad Al-Maqqriy, Vol. 1, p.114. Saudi Arabia: Omm Al-Qura University, Islamic Researches 
Institute, printed no. 4000250. 

58 As-Seyuti. Al-Ashbah Wan-Naza’ir , p.326 . 
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ftl^i A ) r(Cft ft 1 1 V -. I 1 A )1^A 

^ft^i-yll A_yA ^44A^4 Ajjftftftll A / 1 "ft ) I ^)ftA4 *J*A 

S dLlziftll ft 1<A V. 1 a ) l 1 V-» A Ia^ 

The Position of Al-Qawa ’id Al-Fiqhiyyah in Issuing Fatwa and Ahkam 
Is it permissible to consider Al-Qawa'id Al-Fiqhiyyah as one of the 

Adellah Shar'iyyah ?*> 

Can Al-Qawa'id Al-Fiqhiyyah be among the proofs that infer Ahkam 

Judgments]? 


Al-Qawa'id Al-Fiqhiyyah have been the focus of scholars' attention, and their 
Fatwa (lSjA legal opinions of Islamic Law] continuously until our present 
time. "Numerous Qawa'id Fiqhiyyah included in the books of Imams (who give 
Fatwa] and the magistrates are not in the books of Usui Al-Fiqh," Imam Al- 
Qarafiy stated . 60 


Is it permissible to consider Al-Qawa'id Al-Fiqhiyyah as one of 
the evidences (Adellah Shar'iyyah) for judgments 

Sheikh Mustafa Az-Zurqqa stated that Al-Qawa'id Al-Fiqhiyyah handle Fiqh and 
have many exceptions, but they are not Nusus [o^ j^j, texts from the Qur'an or 
Sunnah] used for judgments . 61 


59 Shari ‘all's sources i.e. Qur‘an, Sunnah and Ijma -there are other sources but there is no consensus on them. 

60 Al-Qarafiy , Anwar AL-Boruq , vol. 2, p. 1 10. 


61 Dr. Mustafa Ahmad Az-Zurqqa, Al-Madkhal Al-Fiqhiy Al-‘Amm , Vol. 2, pp. 966-967, chapter 79, passage 4. 
Damascus: Dar-Al-Qalam Press, 1418/1998. 
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A jurist can issue a Fatwa or a judgment based on a Qa'idah Fiqhiyyah, since 
Al-Qawa'id Al-Fiqhiyyah are definitely based on direct/indirect evidence 
coming from the Qur'an or/and Sunnah . 62 

- If the maxim ( Al-Qd'idah ) was an exact text (o^') from the Qur’an or 
the Sunnah — the maxim ( Al-Qd'idah ] can be used as a proof for a 
judgment or 

- If the maxim (. Al-Qd'idah ) was derived from "fully agreed on" proofs, 
the Qur'an, the Sunnah, or consensus (£ U ? , F) — the proof of the 
maxim (. Al-Qd'idah ] can be used as a proof for a judgment or 


- If the maxim ( Al-Qd'idah ) was derived from "not fully agreed on" 


A 

proofs, foAjS Oivas, Istis-hab 63 , Maslahah 64 


or^jC’ 'Urf 


6S . etc.) — the proof of the maxim ( Al-Qd'idah ] can be used as a 
secondary proof for a judgment or 


- If the maxim ( Al-Qd'idah ) was derived by ways of Ijtihad, — the 

proof of the maxim ( Al-Qd'idah ) can be used as a proof for a judgment or 
(<^ 0 - 66 


62 Dr. Ar-Rokki, Nazariyat-ut-Taqid Al-Fiqhiy . pp. 36-38. 
6j The first state of a specific case or matter. 

64 An unspecified public interest. 

65 Tradition, custom, institution, and so on. 

66 Dr. An-NadawT, AI-Oawa~id Al-Fiqhiyyah , p.331. 
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Part II. 


i^All 


Al-Qawa’id Al-Fiqhiyyah (Legal Maxims of Islamic 
Jurisprudence) and Related Vocabulary 
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A <3^11 

{Al-Qa idah Al-Fiqhiyyah and Ad-Dabit Al-Fiqhiy ) 
Differences between the Legal Maxim of Islamic Jurisprudence and 
the Controller of Islamic Jurisprudence 

* 

Ad-Dabit literally means a block, which prevents things or matters 

from coming through or a controller that preserves and control strictly. 67 

In the context of Islamic law, Ad-Dabit is defined as the total rule 

/ 

which controls a set of branches (FuruJ^jj*)) that belong to one chapter 
of Fiqh . 68 

Scholars have differentiated between Al-Qa'idah Al-Fiqhiyyah and Ad-Dabit Al- 

o A 

Fiqhiy a controller of Fiqh] as follows: 

1. Imam Ibn Nujaim 69 said, "The difference between Ad- Dabit and Al- 
Qa'idah is that Al-Qa'idah Al-Fiqhiyyah has embraced Furu' from several 
chapters of Fiqh, whereas Ad-Dabit has included Furu 'from one chapter 
of Fiqh’’ 70 


67 Muhammad Ibn Ya‘qub Al-Fairozabadi, Al-Oamus Al-Muhit, p.9 1 1 . Beirut, Lebanon: Dar Ihya Al-Turath Al- 
‘Arabiy, 2 nd . ed„ 1420/2000. 

68 Dr. Musfir Ibn ‘All Ibn Muhammad Al-Qahtaniy, Manhaj Istinbat Ahkam An-Nawazil Al-Fiqhiyyah Al- 
Mu‘ahsirah , p.448. Saudi Arabia: Omm Al-Qura University, printed no. 30102000003768. 

69 Zain-ud-Din Ibn Ibrahim Ibn Muhammad among the greatest scholars of Hanafiy Madhhab (d. 970/1562) and have 
written several books such as Al-Ashbah wan-Naza ’ ir , Al-Bcihr ar-Rd ’iq fi Shark Kanz Ad-Daqd ’iq, Ar-Rasd ’il az- 
Zeiniyyah, etc. See Al-A‘lam by Az-Zarkkali, Vol. 3, p. 64. 

70 Muhammad ‘Amim-ul-Ihsan Al-Barakti Al-Mujaddadiy, Qawa‘id Al-Fiqh , p. 50. Karachi: As-Sudf Publishers 
Press, 1407/1986. 
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2. Imam as-Seyuti 71 said, ‘‘Al-Qa'idah Al-Fiqhiyyah includes Furu' from 
several chapters of Fiqh, whereas Ad-Dabit Al-Fiqhiy contains Furu 'from 
one chapter." 72 

3. Perhaps the two previous definitions were taken from that of Imam As- 
Subkkiy who said, "Most likely, Ad-Dabit Al-Fiqhiy is appointed to 
organize similar cases of one chapter of Fiqh.” 73 

Hence the main two distinctions between Al-Qa'idah Al-Fiqhiyyah and Ad- 
Dabit Al-Fiqhiy are: 

1. Al-Qa 'idah Al-Fiqhiyyah is more general and comprehensive than Ad- 
Dabit Al-Fiqhiy since the former includes several chapters of Fiqh, 
whereas the latter contains only one. 

2. Al-Qa'idah Al-Fiqhiyyah has more exceptions than Ad-Dabit Al-Fiqhiy 
which controls one chapter of Fiqh, so there is not much room for 
exceptions. 

Some scholars, on the other hand, did not differentiate between Al-Qa'idah Al- 
Fiqhiyyah and Ad-Dabit Al-Fiqhiy. An example of those is Imam An-Nabolsiy 74 . 

Following are some examples that demonstrate the difference between Al- 
Qa'idah Al-Fiqhiyyah and Ad-Dabit Al-Fiqhiy . 


71 ‘Abdur-Rahman Ibn Abu Bakr Ibn Muhammad Ibn Sabiq-ud-Din Al-Khudairi Jalal-ud-Din among the greatest 
scholars and historians and he authored about 600 books. Born in Cairo (d. 91 1/1505). See Al-A‘lam b y Az- 
Zarkkali, Vol. 3, p. 301. 

72 As-Seyuti, Al-Ashbah Wan-Naza’ir , p.47. 

77 ‘Abd-ul-Wahhab Ibn ‘Ali Ibn ‘Abd-ul-KafT As-Subkkiy, Al-Ashbah Wan-Naza’ir , p. 21. Beirut, Lebanon: Dar 
Al-Kutub Al-‘Ilmmiyyah Press, Volume 2, 1 st . ed., 1411/1991. 

74 ‘Abdul-Ghani Ibn Isma‘il Ibn ‘Abdul-Ghani, a great scholar of religion and literature born in Damascus 
(d.l 143/1731). See Al-Alam by Az-Zarkkali, Vol. 4, p. 32. 
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Ad-Dabit Al-Fiqhiv from the Sunnah: 


Each of the following Hadith represents Dabit Fiqhiy in its subject and covers a 
specific chapter: 


0 •" ° o ■" ' z> * 0 ' ' ^ « ^ ** ^ -* ^ **-'0^** 4 ^ ^ 

aLoi) AJO j 4 i 1 1C. (jUljai UjA^. j 4 JL lifl l JJA^> 

Loji ^ J ^ (_L, As Aii) (JjjoiJ (_jls |(Jll (jc. AAc.j 

# ^^Ja As ^ja l_jIaI 


Narrated Qutiybah, Sufyan ibn 'Uyaynah and 'Abdul-'Aziz ibn Muhammad that 
Ziyd ibn Aslam that 'Abdur-Rahman ibn Wa'lah that Ibn 'Abbas u^uM^y. 

Allah's Messenger Alll ^l«-> said, "Whichever animal skins be tanned, they 
grow Tahir (jaA pure or clean]." 75 


The above Hadith stands for Dabit Fiqhiy in its subject (Sjt$3a ; Taharah or 
purification] and covers an specific chapter of Taharah. 76 


(_jj Ail) AjC- (jc> (JjlAl ^llA«a (jC. SaIjI ^jC. Aitjoi lijAa. ^ ^lAuLai 

j 4_ilc. ASj) ^ Aiil (Jjjojj (Jll ;dJli AAc- *Uj) ^3^ (1)^ C dl^jLAl 

uy A jjj IAjj iIa^> jll Ajsjj Jl jl A ):^a 

( 1 » u Caa^. A LiaSs, « LcjS u]j^ 


Narrated Suleiman ibn Harb that Shu'bah that Qatadah that Salih Abi Al-Khalil 
that 'Abdullah ibn Al-Harith that Hakim Ibn Hizam Alll a 
Allah's Messenger said, "The seller and the buyer have the right to 

keep or return the goods as long as they have not parted or till they part. And 
if both the parties spoke the truth and described the defects and qualities (of 


75 It is hasan (good) hadith. Al-.lami~As-Sahih Sunan Al-Tinnidhi. chapter: The dress, 1728, verified by Ahmad 
Shaker and others, and it is authenticated by Nasir-du-Din Al-Albaniy. Beirut, Lebanon: Dar Ihya’ At-Turath Al- 
’arabiy Press. Volume 5. 

7h Dr. Muhammad Bakr Isma‘11, Al-Qawa‘id Al-Fiqhiyyah baiyn Al-Asalah Wat-Tawjih , p.8. Cairo, Egypt: Dar Al- 
Manar Press, 1 st . ed„ 1417/1997 .Egypt: Dar Al-Manar Press, 1 st . ed„ 1417/1997. 
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the goods], then they would be blessed in their transaction, and if they told 
lies or hid something, then the blessings of their transaction would be lost." 77 
Similarly, the above Hadith represents a Dabit Fiqhiy in its subject (selling] 
and covers a specific chapter of selling and trading. 

Ad-Dabit Al-Fiqhiv from the savings of the Fuqaha' jurists!; 

■ It was narrated that Mujahid (a disciple of Ibn 'Abbas [d.104/722]] 78 
said, "There should be 'Ushr (a 10% levy] upon whatever is produced 
from the ground, more or less, whether the soil be watered by the 
overflow of rivers or by periodical rains." 79 

■ It is known in Malikiy Madhhab's books more than others that there is a 
Dabit Fiqhiy that specifies: "Water is Tahir (pure or clean], as long as its 
color, smell or taste does not change because of a substance which 
cannot be separated." 


It is noteworthy to mention that the terminologies of Al-Qa 'idah Al-Fiqhiyyah 
and Ad-Dabit Al-Fiqhiy were not distinguished by scholars except in later 
centuries. 


77 Summarized Sahih Al-Bukhari Arabic -English, chapter: Bargains, 996. by Dr. Khan, Muhammad Muhsin. Riadh, 
Saudi Arabia: Dar-us-Salam Press, 1415/1994. 

7S Mujahid Ibn Jabir Abu Al-Hajjaj Al-Makkiy, one of the greatest Imams of Explanation of the Qur’an, see Sayar 
Aiam An-Nubala’ , Muhammad Ibn Ahmad Ibn ‘Uthman Adh-DhahabT, Vol. 4, p. 449. Verified by Shu‘iyb Al- 
Arna’ut. Beirut, Lebanon: Ar-Risalah Foundation Press, 1413/1993. 

79 Al-Qasim Ibn Salam, “Kitab Al-Amwal”, p. 674 in Al-Qawa‘id Al-Fiqhiyyah b y Dr. An-NadawT, p. 49. Zakah 
means a certain fixed proportion of the wealth (2 Vi %) of every Muslim to be paid yearly for the benefit of the poor 
in the Muslim community. The payment of Zakah is obligatory as it is one of the five pillars of Islam. Zakah is the 
major economic means for establishing social justice and leading the Muslim society to prosperity and security. 
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[y 4^4^11 Akzl&ll <3^11 

( Al-Qa‘idah Al-Fiqhiyyah and An-Nazariyyah Al-Fiqhiyyah) 
Differences between the legal maxim of Islamic law and the theory 

of Islamic law 

An-Nazariyyah (4jj^1'] literally means the theory, and it practically means: 

The set of conceptions that are connected together, to prove the logical 
relationship between a set of premises and their outcomes. 

Following are two opinions of Scholars concerning An-Nazariyyah Al- 
Fiqhiyyah 


The First one: 

- "It is the large constitutions and conceptions forming a legal subjective 
system spreading in Islamic Fiqh. The elements of that system control 
sorts of judgments relating to the subject of that system such as the 
Notion of Ownership (and its reasons], the Notion of Contract (and the 
rules and results of the contract], the Notion of the Legal Capacity (and 
its opposites], and so on,” Sheikh Mustafa Az-Zurqa stated.so 

- "It is a group of similar judgments combined by one analogy or one 
controller such as the Rules of Ownership (in Shari'ah] and the Rules of 
Guarantee. It is the fruit of the separated parts of Islamic Fiqh that a 
jurist ties them by Qa'idah (governs these separated parts] or by 
Nazariyyah (combine them],” Sheikh Muhammad Abu Zahrah stated. 8i 

The Second one: 

The theory or An-Nazariyyah (< 0 ^'] term does not come from our Shari'ah 
and it does not represent a meaningful description as do the acceptable 


80 Az-Zurqqa, Al-Madkhal , Vol. 1, p.253 

81 Muhammad Ahmad Mustafa Ahmad Abu Zahrah, Usui Al-Fiqh, p. 10, Dar AL-l-Fikr Al-‘Arabiy, 1377/1958. 
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Islamic terms and vocabulary. "For example, we, Muslims, do not know 
ownership through research or study rather through Islam: Allah, glory be to 
Him, has granted His slaves the right of ownership and descended bases of 
such in His Book and through His Messenger’s tongue ; the nearest 

proof of that is this Ayah : 


(He it is Who created for you all that is on earth...) 

(Surah 2. Al-Baqrah, Ayah 29) 

In fact, Al-'Urf Tradition] is an Islamic secondary proof, in the eyes of 

Usuliyyin Scholars trust texts] and Jurists, and is proved true as 

Hujjah (aIA a reliable proof] by many Adellah Shar’iyyah aLV!]. So, why 

people should say, 

Nazariyyah Al-'Urf 4 j H Theory of tradition] instead of Dalil Al- 

Vrf(yij*l ' cJjte, Proof comes from tradition], 

O £ 

Haqq Al-'Aqd <i=s Right of making a contract] instead of not 
Nazariyyah Al-'Aqd 4jj^, Theory of making a contract], 

Wajib Al-Iltizam 4^'j, Duty of fulfillment] instead of Nazariyyah 

Al-Iltizam ^ j M Theory of fulfillment] and so on.” 82 

Therefore, Al-Qa'idah Al-Fiqhiyyah might be deemed Dabit (controller] of 
Fiqh for An-Nazariyyah Al-Fiqhiyyah. 

For instance, Qa'idah Fiqhiyyah saying: 





82 


Dr. Al-Bornu, Al-Wajiz . pp. 91-93. 
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( Al-‘ibrah ft al-'uqud be al-maqasid wa al-ma'ani la be al-alfaz wa al- 
mabani) The crucial point in contracts is their goals and meanings not 
their words or forms," is simply Dabit Fiqhiy in a particular aspect of 
Nazariyyah al-'Aqd and so on. The Nazariyyah Fiqhiyyah, thus, may embrace 
Al-Qawa'id Al-Fiqhiyyah, and an-Nazariyyah may be preponderant Qa'idah 
including many Nazariyyat plural of Nazariyyah ] associated by one tie 

such as Nazariyyah ad-Darurah <} y H Theory of necessity] and 

Nazariyyah al-'Urf (Theory of tradition] which encompass many Qawa'id . 83 It 
is important to note that there are scholars who never separate Al-Qa'idah Al- 
Fiqhiyyah from an-Nazariyyah Al-Fiqhiyyah. 

In conclusion: 

Al-Qa'idah Al-Fiqhiyyah are different from an-Nazariyyah Al-Fiqhiyyah in: 

i. It is a Shr'iy Islamic] Hukm/ matter/case while an-Nazariyyah Al- 

Fiqhiyyah is a study that assembles subjects and Ahkam of Islamic Fiqh. 

ii. To establish Al-Qa'idah Al-Fiqhiyyah, it needs one of Islamic sources (i.e. 
the Qur'an, Sunnah or Ijma however, an-Nazariyyah Al-Fiqhiyyah could 
only need the study of written works of Islamic Fiqh. 

iii. An-Nazariyyah is a matter that is logically authenticated by proofs but 
Al-Qa'idah is established by proofs or Adellah Shar'iyyah. 

iv. Scholars have inferred Al-Qawa'id from texts of the Qur'an, Sunnah 
and/or goals of Shari'ah for establishing Ahkam for clear questions and 
cases. An-Nazariyyah, however, has been contingent on the soul's and 
intellect's views, which are subjected to true/false. 

v. Al-Qa'idah Al-Fiqhiyyah contains, in itself, Hukm, which judges all 
branches of such a Qa'idah. For example the Qa'idah : 

v a#!- 


83 The previous source, pp. 11-12. 
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( Al-yaqin la yazul be ash-shakk ) (Certainty is not overruled by 
doubt,", holds a Hukm in every case including certainty and doubt. Such 
is contrary to an-Nazariyyah Al-Fiqhiyyah which does not hold Hukm in 
itself like Nazariyyah Al-Melkiyyah Theory of ownership] 

and so on. 

vi. An-Nazariyyah Al-Fiqhiyyah includes pillars and conditions contrary to 
Al-Qa 'idah Al-Fiqhiyyah. 
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I l^llj A AN->^ Ljxll ^44 

( Al-Qa ‘idah Al-Fiqhiyyah and Al-Qa ‘ idah Al-Usuliyyah) 

The Differences between the legal maxim of Islamic law and the 
legal maxim, which belongs to methodology in Islamic 

jurisprudence 


Perhaps, the first one who made a distinction between Al-Qa'idah Al-Fiqhiyyah 
and Al-Qa'idah Al-Usuliyyah (methodology in Islamic Law] was Imam Al- 
Qarafiy 84 who said, "The great Shari'ah has included Usui ( J plural of Ash. 
origin] and Furu' of Islamic Law. Besides, Usui of Shari'ah are divided into two 
parts. The first part is called Usui Al-Fiqh (^ <3 methodology in Islamic 
Law] and most of it are Qawa’id eliciting rules from Arabic words. These 
Arabic words usually encounter An -Naskh (^Lil', Abrogation] and Tarjih 

favouring] such as Al-Amr (j^Vl, ordainment] that means obligation 
and An-Nahyu (<^1', prohibition] that means prevention, and so on. The 
second part is Qawa’id Fiqhiyyah Kulliyyah (Normative legal maxims] that 
embraces secrets and the wisdom of the Shari'ah; and each Qa'idah contains 
countless branches of Islamic Law which are not mentioned in Usui Al-Fiqh." 85 

Following are some of the differences between Al-Qa'idah Al-Fiqhiyyah and Al- 
Qa'idah Al-Usuliyyah : 

1. Al-Qa'idah Al-Fiqhiyyah is an all-inclusive or a preponderant case and its 
parts are some questions of Fiqh. Besides, its subject is always an action 
of a man, whereas Usui Al-Fiqh are Dabit (a controller] of Fiqh and a 
balance of correct deduction. 

2. Al-Qawa'id Al-Usuliyyah are all-encompassing and general, including all 
their parts and subjects; however, Al-Qawa'id Al-Fiqhiyyah are 

84 Abu Al-‘Abbas Shihab-ud-Din Ahmad Ibn Idris As-Sanhajiy among the greatest scholars of Malikkiyyah bom 
and died in Cairo (d. 684/1285). See Al-Aiam by Az-Zarkkali, Vol. 1, pp. 94-95. 

85 Al-Qarafiy, Anwar AL-Boruq, Vol. 1, p. 7. 
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preponderant, including most their parts and they have some 
exceptions. 

3. Al-Qawa'id Al-Fiqhiyyah, deals with branches of Islamic Law, while Al- 
Qawa'id Usuliyyah is independent of Islamic Law's branches, since an 
independent scholar must abide by them in order to infer one rule or 
more from sources of Shari'ah. 

4. Al-Qa'idah Al-Fiqhiyyah and Al-Qa'idah Al-Usuliyyah include Juz'iyyat. 

5. Al-Qawa'id Al-Fiqhiyyah are the cases that Ah karri of Fiqh fall under. 
These Ahkam of Fiqh are concluded by independent scholars based on 
the methodologies of Usui Al-Fiqh. If a jurist considers them as partial 
Ahkam, then they are not Qawa'id Fiqhiyyah. If, however, they were 
considered as all-inclusive cases (under them partial Ahkam fall], then 
they are Qawa'id Fiqhiyyah. 
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^mii> 44iVi 
{Al-Ashbah Wan-Naza ’ir) 

Definition of the similar matters and the counterparts 


"Al-Ashbah” (aUliVl] is the plural of "Shebh” or "Shabah” [V^] which 


literally means similitude and resemblance. 


Imam An-Nasafiy 86 said, "If an incident or a case, has no solution or an answer, 
we resort to its Shabah (a similar] incident and case which already have a 
solution or an answer." 87 

"Al-Naza'ir" (j^3'], on the other hand, is the plural of "Al-Naztr" (j^=^'] 
which linguistically means an equal or a counterpart. Although linguists 
consider "A1 -Mathil" match], " Ash-Shabih " (Ajjlill, a similar one] and 

"An- Nazir" (a counterpart] as having one meaning, jurists do not. They state 
the difference between the terms as follows: 

"A1 -Mumathalah” exact equivalence] necessitates equality on all 

aspects of a particular matter. 

" AI-Mushabahah ” likeness] necessitates sharing in most aspects. 

“Al-Munazarah” (S not exact equivalence] necessitates sharing at least 

one aspect of a specific matter. 


Nejm-ud-Din ‘Umar Ibn Muhammad Ibn Ahmad Ibn Ismail Abu Hafs As-Samarqandiy An-Nasafiy 
(d. 537/1 142). See Al-Aiam by Az-Zarkkali, Vol. 5, pp. 60-61. 

87 Nejm-ud-Din ‘Umar Ibn Muhammad Ibn Ahmad Ibn Ismail Abu Hafs As-Samarqandiy An-Nasafiy, Talabat At- 
Talabah fr Istilahat Al-Fuqaha’ p. 130. Verified by Khalid ‘Abdur-Rahman. Beirut, Lebanon: Dar an-Nafa’is Press, 
1 st . ed. 1416/1995. 
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Numerous books were written under the title Al-Ashbdh Wan-Naza'ir. 

Following are some examples of these books: 

i. Imam Muqatil Ibn Suleiman Al-Balkhi fd.150/7671. wrote Al-Ashbah 
Wan-Nazd'ir ft Tafser Al- Our' an Al-'Azim in the first century A.H. 

ii. Al-Khalid Ibn Abu Bakr (d. 380/990] and Abu 'Uthman Sa'id 
(d. 390/1000] wrote Al-Ashbdh Wan-Nazd ' ir men Ash 'dr Al- 
Mutaqademin wa Al-Iahilivvah wa Al-Mukhadramin . 

iii. Imam As-Seyuti wrote Al-Ashbdh wan-Nazd'ir fi An-Nahw . 

iv. At the beginning of the eighth century A.H., jurists wrote in Al-Qawa'id 
Al-Fiqhiyyah such as Ibn Al-Wakil 88 and Ibn Nujaim Al-Hanafiy. 

v. Some examples in the science of Al-Qawa'id Al-Fiqhiyyah, were written 
by Imam Jalalud-Din As-Seyuti in his book Al-Ashbdh Wan-Nazd ’ ir fi 
Oawd'id wa Furu'Fiqh Ash-Shafi'ivvah . 


The studying of Al-Ashbdh Wan-Naza'ir helps scholars develop the ability to 
distinguish the exact meaning of words that could have the same meaning if 
they were used alone in one context, and different meanings when they are 
used in the same paragraph or context. Following are some examples of that: 

A. Faqir (j#, the poor person who does not beg] and Miskin the 

poor person who begs], 89 

B. Kafir (j^S, disbeliever] and Mushrik polytheist], 


8 Abu ‘Abdullah Muhammad Ibn ‘Abdullah Ibn ‘Umar Ibn Makki ash-Shaf iy bom and died in Egypt called Ibn 
Al-Murhal, a great Faqih and Poet (d. 716/1316). See Al-Aiam by Az-Zarkkali, Vol. 6, p. 314. 

89 Imam Malik said this explanation, in the book of ibn Sahnun; this is the fourth opinion out of nine opinions. See 
Al-Jami‘ le Ahkam Al-Qur’an by Abu ‘Abdullah Muhammad ibn Ahmad Al-Ansariy Al-Qurtubiy (d. 671/1273). 
Cairo: Dar Ash-Sha‘b, Volume 8. 
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C. Iman (lAjJ, Faith and trust in Allah ] and Islam 

D. Mutlaq Al-Ma' c3^] is not similar to Al-Ma ’ Al-Mutlaq *Ldl]. 

The former means water in general (pure/impure], but the latter means 
specific water (pure water]. 

E. Opinions, in Usui Al-Fiqh, are varied in the meaning of An-Naskh 
Abrogation] i.e. is it Raf (<*aA Termination] or Al-Bayan (lj ^ 1 , 
disclosure or revelation]. 
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44*11 44 11 

{Al-Furuq Al-Fiqhiyyah) 

Realizing separate matters between two similar questions 


At the beginning of the fourth century, Al-Qawa'id Al-Fiqhiyyah became an 
autonomous science. Through the following, we will try to realize the meaning 
of “Furuq” [cjjj^', Differences]. 90 'Umar Ibn Al-Khattab in ^ was called “Al- 
Faruq" [tjjjUll] because he was the one who distinguished the true [Islam] 
from falsehood [disbelief]. 91 

However, the science of Al-Furuq practically means realizing separate matters 
between two similar questions. 92 

Probably, the first one who had written in this topic was Imam Ibn Seridj 93 . 
The mission of this science is to disclose the discrepancies of the causes and 
rules in the fiqh questions that are closely related to each other, or the 
questions that are similar only in their forms. 

An example would be in the question whether a piece of speech is considered 
a Shahadah [sA^4, testimony] or a Riwayah [^'j j, narration of the Hadith of the 
Prophet 4 * *4 ^4= ] both are Akhbar [j4H news], but they are different in the 
following: 


90 Plural of “Farq” and it literally means differences. 

91 Al-Fairozabadi, Al-Qamus Al-Muhit, p.1215. 

92 Muhammad Yasin Ibn ’Isah Al-Fadani, “Al-Fawaid Al-Jenniyyah Hashiyat Al-Mawahib As-Sunniyyah ‘ala Al- 
Fara’id Al-Bahiyyah, ” Vol. 1, p. 1 in Al-Qawa‘id Al-Fiqhiyyah . ed. by Dr. Nn-Nadawi, p. 68. 

93 Ahmad Ibn ‘Umar Ash-Shafi‘iy the greatest Faqih of ShafPiyyah in his time born and died in Baghdad 
(d. 306/918). See Al-A‘lam by Az-Zarkkali, Vol. 1, p. 185. 
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1. Ar-Riwayah is a report from the Prophet in contrast, Ash- 

Shahadah belongs to the judge to prove judgments. 

2. Ash-Shahadah needs more than one person, while Ar-Riwayah does not. 

3. Ash-Shahadah requires only men in some cases, whereas Ar-Riwayah 
does not. 

4. Slaves are not allowed to bear the responsibility of Ash-Shahadah , while 
in Ar-Riwayah they are allowed. 

5. The one who repented from telling lies is not permitted to narrate 
Hadith, but in Ash-Shahadah he is. 

6. Ash-Shahadah comes after one person or some people file a lawsuit and 
an official summons by the judge; however, Ar-Riwayah does not. 

Finally, one can establish a similitude between Al-Furuq Al-Fiqhiyyah and Al- 
Ashhah Wan-Naza'ir, where both of them handle branches of Fiqh or similar 
questions. However, Al-Ashbah Wan-Naza’ir is wider in scope and it includes 
Al-Furuq Al-Fiqhiyyah. 
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Part III. 


^ill iiill UI&1V 


Al-Qawa’id Al-Kulliyyah Al-Kubra 
(Normative Legal Maxims) 
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^ill idill LAj&li 

Al-Qawd ’ id Al-Kulliyyah Al-Kubra 
(Normative Legal Maxims) 


Most of the scholar agree on five maxims as Al-Qawa'id Al-Fiqhiyyah Al- the are 
fifth Qawa'id as most scholars agree. A student may notice that Al-Qawa'id Al- 
Kubra. These five maxims or [Qawa'id] are considered the pillars of Islamic 
Fiqh. 

Imam As-Seyuti mentioned that judge Hussein Ibn Muhammad Ibn Ahmad Al- 
Marudhi (d.462/1070) summarized the entire Shafi'iy Madhhab in four 
maxims or [Qawa'id]-. 


1. Qa'idah: <3 V -Al-yaqin layazul de ash-shakk" (Certainty 

is not overruled by doubt)” 

2. Qa'idah-. Ai-mashaqqah tajieb at-tiysir" (Hardship 

begets ease)” 

3. Qa'idah: "((cl' j} La darar wa la dirar ” (There is to be no harm, 

and no reciprocating harm)" and 




4. Qa'idah-." eiUJI))- Al- ’adah muhakkamah” (Custom is the basis of 

judgement)". 

Yet, many other scholars add the Qa'idah : 

5. Al-umur be maqasidiha’’ (Acts are judged by the 
intention behind them or take the will for the deed)”. 94 


94 Al-‘Ala’i stated that it is very good, in addition, ash-Shafi‘iy stated that this Hadith (the fifth Qa'idah) includes 
two third of the knowledge. See As-Seyuti, Al-Ashbah Wan-Nazahr , p.8. 
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i^kii 

The First Qd ‘idah Kulliyyah Kubra 

m u^Ua 4 j^k" 

( Al-Umur be maqasidiha) 

Acts are judged by the intention behind them 


Imams Ash-Shafi'i, Ahmad Ibn Hanbal, Ibn Mahdi, Ibn Al-Madini, Abu Dawud, 
ad-Daraqotni and others thought that the Hadith concerning An-Niyyah 
intention] is a third or fourth of knowledge of Islam . 95 

Al-Qa'idah literally means that actions and behavior are judged by intentions. 
In addition, it practically means that a person is accounted by his intention 
and goal. Even though the maxim is self-evident, the Qur'an and the Sunnah 
are the main source for this Qa'idah. 

First from the Qur’an: 

Allah says: 


ajj! j Laj a Ijj j a Ijj V) 

■j \ ' •-* • ; 


(Allah will not call you to account for that which is unintentional in your oaths, 
but He will call you to account for that which your hearts have earned. And 
Allah is Oft-Forgiving, Most-Forbearing. ) 

( Surah 2. Al-Baqarah. Avah 225 ) 


Ibn Hazm commented on this Ayah saying that the soul is the object that is 
being commanded to do acts; yet the body is its machine, so should the soul 


95 As-Seyuti, Al-Ashbah Wan-Nazabr , p.40. 


| P a g e 52 


intend to do something by its machine (the body], there can be nothing except 
what the soul has intended before . 96 

Second: from the Sunnah: 


Jli x-o'iV ' .‘n* >>i ^ Inh Jla jUiuj Jla <jj Alii .lie. InW 

(--jlixLl! ^aC. i." la <at>i 4 .a^lc. £aujj 4jl ^ajjll (jj 

(JLaC-Yl LajJ ^liu j 4_iic. Alii ^ Aill Cia,an.i ( _ 5 lc. 4jc. Aill 

1 g ^>Sn iii^jJa! ji tg LpJ 4j^yaJfc Clljl£ (jA$ £■(_ J^l Lailj CllLullj 

.( 5 ^] ^ <jA) 


Narrated Al-Humaidi 'Abdullah ibn Az-Zubiyr that Sufyan that Yahiyah ibn 
Sa'id Al-Ansariy that Muhammad ibn Ibrahim At-Tiymiy that 'Alqamah ibn 
Waqqas Al-Liysiy that 'Umar Ibn Al-Khattab: A yd All l 
Allah's Messenger said, "The reward of deeds depends on the 

intentions and every person will get the reward according to what he has 
intended. So whoever emigrates for Allah and His Messenger, his emigration 
will be for Allah and His Messenger and whoever emigrates for worldly 
benefits or for a woman to marry, his emigration will be for what he 
emigrated for .” 97 


In another Narration: 


ClijLkl! IjjI .'liaS . a (jc. ,‘na >« ^ j^vj ^jc. tillLa Lxi.lk ^ j^vj InW 

] 4aIc. Alii C5 il*a ^jlll :cJli 4ic. auI L-lUakl! <jj jaC. i jc. lj (jj 4 

aJjjjjjj Alii ^11 4jja^ aJjjjjjj Aill ClulS j^3 (_£jj La (_£^paY Lailj 

La 4j^)^g ^ 1 g 1 ai^Jal j\ 1 g \H--i 1 UjJ 4j^yaJfc CllllSi £}*j ^lL:j 4_ilc. Alii ^LVi 

.(L! 


96 ‘All Ibn Ahmad Ibn Said Ibn Hazm, Al-Ihkam ft Ustil Al-Ahkam . Vol.5, p.132. Cairo, Egypt: Dar-Al-Hadith 
Press. Volume 8, 1404/1984. 

97 Summarized Sahih Al-Bukhari Arabic -English, chapter: The Book of Revelation, 1 . 
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Narrated Yahya ibn Qaz'ah that Malik that Yahya ibn Sa'id that Muhammad ibn 
Al-Harith 'Alqamah ibn Waqqas Al-Liysiy that 'Umar Ibn Al-Khattab 
Allah's Messenger said, "The reward of a deed depends on the 

intention and every person will get the reward according to what he has 
intended. So whoever emigrates for Allah and His Messenger, his emigration 
will be for Allah and His Messenger and whoever emigrates for worldly 
benefits or for a woman to marry, his emigration will be for what he emigrated 
for.” 98 

An applicable example for this Od ‘ idah 

- The difference between an intended murder and a killing by accident. 
Why must Niwah be present? 

a] To distinguish between a deed that is for the pleasure of Allah, or an 
act of worship ('^U&] and the deed that is not. 

b] To distinguish between 'Ibadat themselves. Sawm [fj^] 99 or Hajj 
pilgrimage to Makkah]. 

c] To distinguish between the Hukum of the deed, whether it a Wajib 
(4^1 j) io °, a Nafl (l&, optional worship] or a vow to Allah, the Most 
High. 

Where is Niyyah ? 

Except for Hajj and Umra, the heart is the place of Niyyah. However, ibn 
Nujaim stated that: "Uttering of what is in the heart is Bid'ah in all acts of 
worship, comparing to Niyyah of Salah that is only better when determination 
of a person is absent." 101 


9S Sahih Al-Bukhari , chapter: The Book of Revelation, 4783. 

99 Fasting, to abstain from food, drink and sexual intercourse before the break of the dawn till sunset. 

100 Duty, obligation task, assignment, and so on. 

101 Zain-ud-Din Ibn Ibrahim Ibn Nujaim, Al-Bahr ar-Ra’iq Sharh Kanz ad-Daqa’iq , Vol.2, p.346. Beirut: Dar al- 
Ma‘refah Press. 


| P a g e 54 


"Should a man utter something which is different from what that is in his 
heart, what is in his heart takes the priority over what he utters," all Madhahib 
observe. In addition, avoiding Hardm does not require Niyyah. 102 


102 The previous source, p. 171. 
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^i'l S$il \ £2>*sill Ll 1^11 

Qawai ‘d (Legal Maxims) come under the first Qci ‘idah Kulliyyah Kubra 

(Normative Legal Maxims) 


jjiVi s3&iS" 


(Al-Umur be maqasidiha ) 

Acts are judged by the intention behind them 
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Al- Old id ah no.l 


(Al- ‘Ibrah Ji al- ‘uqud be al-maqasid wa al-ma ‘dni la be al-Alfaz wa al- 

mabant) 

The essence in contracts is their goals and meanings not their words or 

forms 


This Qa'idah means that the words used in a contract are not as important as 
their aims and meanings. Therefore, if there is a descripincy between the 
terms and the meanings of a contract, the priority is given to the meanings. 
Also, an invalid condition spoils a contract whether it was mentioned in the 
contract or not, like Al-Muhalil (d^'] 103 which is prohibited [Haram] in 
Islam. i° 4 


Applicable examples for this OCi Hdah 

£ 

Hi If a person says to another, "I give you my yacht as Hebah (aja ) 105 in 
return for a sum of money,” this is not considered as Hebah but a sale, as 
the price is stipulated. 

H If a person says to another, "You render me a sum of money 
immediately, and I will lend you a small amount of land" this is 


103 The man who marries an irrevocable divorcee in order to make her lawful for her former husband if he wishes to 
marry her. Moreover, this marriage, with no condition in the contract, is correct according to Hanafiyyah but correct 
and disliked according to Shafkiyyah. It, however, is Haram, even there is no condition on the contract, according to 
Malikiyyah and Hanabelah. See Al-Mawsu 1 ah Al-Fiqhyyiah Al -Kuwaiti vvah . Kuwait: Ministry of Waqf and 
Islamic Affairs. (2006-1984/1427-1404), Vol. 10, p257. 

104 Muhammad Salih Ibn ‘Uthiyimn, Al-Qawaid Al-Fiqhiyyah, p.72. Alexandria, Egypt: Dar-Al-Basirah Press, 
1422/2002. 

105 To give someone something immediately and without exchange. 
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considered to be a renting contract, Ijarah pj 1 -^]] 106 and not a lending 
one, I'arah loan]. 


106 The use and enjoyment of property for a time, includes hire, rental, and lease. 


| P a g e 58 



Al-OiVidah no. 2 


Uiii >1 f uii Uiii ifiii 


(Hall an-niyyah tukhasses al-lafz al- ‘am aw tu ‘ammem al-lafz al- 

khassl ) 

Does intention particularize a general discourse or generalize a particular 

discourse? 

Malikkiyyah and Hanabelah agree that an intention Niyyah particularize the 
general words and may generalize the particular words. Ash-Shafi'iyyah, on 
the other hand, states that Niyyah could particularize general words, but it 
may not generalize specific statements in oaths. Hanafiyyah considers that 
Niyyah may possibly particularize general words when the matter is between 
a person and Allah. But if the matter is between one person and others, Niyyah 
does not particularize a general statement. 

Applicable examples for this Od ‘idah 

W When an owner of multiple companies says, "I am dismissing the 
entire workers"; then, he says, "In fact, I intended workers from a 
particular company," the majority of scholars accept this Takhsis 

U.'TvVj 107. 

m If Y has taken an oath that he would not talk to people; then, he 
claimed that he intended Z in particular, his oath is broken when he 
speaks to any person other than Z, according to Malikiyyah, 
Hanabelah, Shafi'iyyah and Al-Khessaf (a scholar of Hanafiyyah]. His 
oath is legally violated, and he needs to pay the Kaffarah according to 
the majority of Hanafiyyah . 108 


107 Specialization, specification, and so on. 

108 The previous source, pp. 152-153. 
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Rg When a spouse says to his wife, "If you wear a dress, you are 

divorced"; yet, after that he claims that he meant a particular dress, it 
is religiously accepted. However, with respect to justice, there are 
two opinions, according to the majority of Hanabelah . 109 


109 The previous source, pp. 152-153. 
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Al-OaHdah no.3 


* *1 kUilt ^1Z i^A ^Uiit 


(//a// El-Aiyman Mabniyyah ‘ala Al-Alfaz aw ‘ala Al-Aghrad ?) 
Do oaths lean on discourses or on purposes? 


Malikkiyyah and Hanabelah concluded that words used in Al-Aiyman 
oaths] are based on the NiyyatJy^A, intentions] whether the oath is 
appropriate for Zahir Al-Lafz apparent meaning] or not. 

On the other hand, the Hanafiyyah and Shafi'iyyah observe that Al-Aiyman are 
contingent on a discourse if the discourse is used in those Aiyman, otherwise 
Al-Aiyman are built on Niyyah. 

An Applicable example for this Qd ( idah 

B If a person made an oath that he will not sell certain goods for ten 
dollars, and yet he sold it for nine dollars or eleven dollars, his oath will 
not be considered broken even if he intended to increase the price to 

* o 

ten. Such is because there is no Hinth b ^] 110 except by word/s 
according to Hanafiyyah and Shafi'iyyah 111 . His oath, however, is violated 
according to Malikkiyyah and Hanabelah 112 


110 Breaking/violating of the oath. 

145 Ibn Nujaim, Al-Ashbah Wan-Nazahr . p.57. 
112 Dr. Al-Bornu, Al-Wajiz . p.156. 
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Al-OaHdah no A 




{Hall al-aiyman mabniyyh ‘ala al- ‘ urfl ) 

Are the words employed in oaths built on tradition? 

According to an opinion of Hanafiyyah and Hanabelah, Al-Aiymcin [oaths] are 
built on 'Urf [tradition] of the one who takes an oath, only if they are not based 
on the meaning of the Shar'ffj^, Islamic terms]. 

Malikkiyyah observe that Oaths, or Al-Aiymcin in general are contingent first 
on a person's Niyyah, on motive [in case he has no Niyyah ], on 'Urf [if he has 
no motive] or on the linguistic rules. 11 3 


An Applicable example for this Qd ‘idah 

Sfi If a person made an oath to dwell in a house (Bait] lu and still resides in 
a tent, his oath will not be broken if he is of the people of the city; yet his 
oath will be violated if he is among the Bedouins, since Bedouines surly 
mean a built house when they reference the word "Bait”. 


113 Abu Bakr Ibn Hasan Al-Kishnawi, As-hal Al-Madarik Sharh Irshad Al-Masalik fi Fiqh Imam Al-A’immah 
Malik . Vol. 2, p.23. Cairo, Egypt: ‘Isa Al-Babiy Al-Halabiy Press, 1 st . ed. 


A building which people, usually one family, live in. 
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Al-Oa‘idah no. 5 


^lUJi ^Ll. <Ja 


( Hall al-ayman ‘ala niyyat al-halif aw ‘ala niyat al-mustahlif ?) 
Does an oath rely on the intention of the one who swears or on the 
intention of the one who adjures another person to swear? 


In court, Al-Yamin [oath] depends on the Niyyah of the one who swears if he is 
innocent and on the judge's (in court] if the person is guilty . 115 For divorce or 
emancipation, however, according to Hanafiyyah , Al-Yamin is contingent on 
the Niyyah of the one who swears whether he is innocent or guilty. 
Malikkiyyah and Shafi'iyyah believe that this is based on the Niyyah of the 
magistrate, and it does not accept concealment or exceptions. Hanabelah 
believe, on the other hand that it is built on the Niyyah of the one who takes an 
oath, if he is not guilty and when it is linguistically accepted . 116 


*4- f o O' 0 ' .. - O y. o " 0 - " U ** -* »*4 ^ * 4 ^ O ' ' 'O' -*0 ' 0 " " 

JJll ^UC. (jc. j utift U^l^.1 ^ j'VJ JL3 - 3LL1I ^ j'Nj l TvW 

Jla ^1 (jc- (jc- - ^JLLa (ji aill ^nc. -lUuih Inh 3-9 J 

» j^aC. 3-9 J ( dird-La 4_ilc. C’KL.oJ La IJ-aJ ] ^Ljjj Allc. aill aill (Jjjjjj 3-9 

« C’h^LLa 4 j 


Narrated Yahya ibn Yahya and ‘Amro an-Naqid say Yahya narrated that Hushiym 
ibn Bashir that ‘Abdullah ibn Abi Salih, and ‘Amro says that Hushiym ibn Bashir 
narrated that ‘Abdullah ibn Abi Salih that his father that Abi Hurairah A All! . 
Allah's Messenger Alll said, "Your oath, which an opponent believes, is 
contingent on the sense you mean ." 117 

115 Al-Hamawiy. Ghamz ‘Uoun Al-Basa’ir . p.89. 

116 Dr. Al-Bornu, Al-Waiiz . p.158. 

117 

Sahih Muslim , chapter: the oath of the one who takes it is contingent on the Niyyah of the oath seeker, 4373. 
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This Hadith means that the meaning of the oath is the conclusion that strikes 
the mind of the opponent/s and it is mostly in harmony with the apparent 
meaning. Therefore, most scholars observe., that the one who takes an oath 
should speak without equivocation, otherwise his oath is a false oath, 
immersing him in sin. 

Malikiyyah: 

£ s 

“An oath depends on the Niyyah (*£, intention] of the oath seeker," Sahnun, 
Asbagh and ibn Al-Mawwar stated. On the other hand, Ibn al-Qasim stated: 
"An oath depends on the one who swears, and he can use exception, so he is 
not obliged to do Kaffarah, but that is forbidden,". 

ShafTiyyah: 

The oath is on the Niyyah of the oath requester on the condition that: 

1. He is among those who have the right to hear Ash-Shahadh such as a 
judge, an arbitrator, a ruler; however, ibn 'Abdus-Salam added the 
opponent based on the Hadith mentioned above. 

2. He is the judge or the like depending on a request from the rival; yet, 
if there is no request from the opponent, the oath is contingent on 
the Niyyah of the one who takes an oath. 

3. He does not swear an oath of something (even if he tells the truth] 
other than what the rival adjures him to take an oath of. 

4. He swears to Allah except the claimant wants him to swear using 
words of divorce (Hanafiy Madhhab ]. In that case, the oath will be on 
Niyyah of the applicant. 1 ! 8 


118 Al-Mawsu‘ah Al-Fiqhyyiah Al-Kuwaitiyyah . Vol. 7, p.305-307. 
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-* J) 

^J>Sl jfffi.i l ikil^ll ^ iUis^i ikffi 


Excluded Qa ’idah (A legal Maxim) from the First Qd ‘idah Kulliyyah 

Kubra (Normative legal Maxims) 


( Al-Umur be maqasidiha) 

Acts are judged by the intention behind them 
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(Mann Ista‘jal ash-shai’a qabl awanih ‘uqeb be hermanih ) 

When someone rushes into something before its due time, he is punished 

by depriving 


This Qa'idah has come in more than a few paraphrases; however, all of them 
bear the same meaning. The first one has been paraphrased by Hanafiyyah: 






O* 


(Mann ista'jal ma akhrah ash-shar' yujaza be raddih ) Whoever hastens 
what is postponed by Shar' (teachings of Islam), is enforced by threat of 
punishment to render it back, "and the second one is worded by Malikiyyah: 

"iuilll! -iLaLal! .Vq'n ■LL>L*Jal! 


( Al-asl al-mu'amalah be naqid al-maqsad al-fasid) Whoever has a 
corrupted aim (or act) perpetrating or trying to commit it, will be faced 
with a reciprocal action under threat of punishment." 

Applicable examples for this Oil ( idah 

* If a person has deliberately taken his testator’s or legator's life, he 
will be deprived of inheritance. 

M When one, in last illness, divorces his wife, without her acceptance, 
to prevent her from inheritance; then, he died during her 'Iddah 
she will inherit her share of his inheritance. 


1 19 A period of probation after the death of her husband or after her divorce. 
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Rg When it is proved that a person bribes someone to do something, the 
former is punished by depriving him from that thing. 
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i&mi <&h\. idiu iiumi 

The Second Od 'idah Kulliyyah Kubrd 


ilSJU Z& SI ^11 


( Al-yaqin la yazul be ash-shakk ) 
Certainty is not overruled by doubt 


"This Qa'idah has been included in all chapters of Fiqh and the questions 
which are being extracted from it are more than 3/4 of Fiqh," Imam As-Seyuti 
stated. 120 In addition, Imam Al-Qarafiy asserted that this Qa'idah is accepted by 
scholars, and it means that suspected matters are supposed to be a 
nonentity. 121 

Basically, the Qa'idah means that a matter which is certain cannot be removed 
except by decisive evidence, and it must not be cancelled or abrogated by 
mere suspicions. 122 

Degrees of Realization: 

M Al-Yaqin certainty] is a confirmed frame based on a decisive 
proof. 

m Al-I'tiqad (^*4, belief) is a confirmed frame even without a decisive 
proof. 

m Hesitance between two equal matters (A and B], which is referd to as 
Shakk doubt]. 


120 As-Seyuti. Al-Ashbah Wan-NazVir , p.51. 

121 Al-Qarafiy, Anwar AL-Boruq , Vol. 1, p.lll. 

122 Khalid ibn Muhammad Al-Atasi, Sharh Majalat Al-Ahkam Al-‘Adliyyah , Vol.l, p.32. 
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m Choosing a matter [A] while still doubting (B] leads to Zunn [&, 
conjecture]. 

m The abundance of (B] leads to Ghalabatuz-AZunn a strong 

probability]. 

W> If both matters were fragile but one of them was frailer than the 
other, this leads to Wahm (f* j, illusion]. 123 


Evidences from the Qur’an: 

Allah says: 

Uj 'A\ ij\ qa V j) llii V) jSi U j) 


(And most of them follow nothing but conjecture. Certainly, conjecture can be 
of no avail against the truth. Surely Allah is All -Aware of what they do.) 

(Surah 10. Yunus, Ayah 36) 


In the next Ay at verses, signs, etc.] there are three degrees of realization: 

Allah says: 

Vt <4 > 

(i 

(And because of their saying (in boast], “We killed Messiah Jesus, son of Mary, 

the Messenger of Allah j Af.J l 1 j 1 / ^ but they killed him not, nor crucified him, 

but the resemblance of Jesus was put over another man (and they killed the 
man], and those who differ therein are full of doubts. They have no (certain] 
knowledge, they follow nothing but conjecture. For surely; they killed him not 
(i.e. Jesus son of Mary]: ( iss ) But Allah raised him (Jesus] up (with his body 
and soul] unto Himself (and he is in the Heavens]. And Allah is Ever All- 
Powerful, All-Wise.) 

(Surah 4. An-Nisa’, Ayat 157-158) 



Ua j alii (J ^ jojJC. ^JjoiaII Lillis lil 

Aj Lo Aia (SI juj Aj 3 I j)^*lAl (jlj ^-1 Ajjuj j 


123 Dr. Al-Bornu, Al-Waiiz . p.168. 
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From the Suimah: 


aAc. ijf. (jj jUc. fjf, L-uliJill (jj Ajauai (jc. lijAk (Jl I (jUalu lijAk CJll ^Jc. lijli. 

? ovl >^ill Jiakj Aji AalJ (Jjikj (_£.Sil ^ilu j AjIc. auI >^1 auI Jjjjjj lilli Aji 

.( ^-=sj j' y j' - V ) :Jl*a 


Narrated 'All that Suf yan that Az-Zuhri that Sa'id ibn al-Musiyb that 'Abbad 
Ibn Tamim that Ibn Tamim's cousin Narrated Abdullah Ibn Yazid Al-Ansari 
Ai& A\ ij, that he asked Allah's Messenger ^ j aJ& ill about a person who 

imagined to have passed wind during the Salah: Allah's Messenger aJ& A\ 

^ j replied, "He should not leave his Salah unless he hears sound or smells an 
odour ." 124 


Imam an-Nawawi asserted that this Hadith is among the Usui of Islam 
meaning that things survive counting on their Usui until something 
authenticated changes them, and unanticipated doubt has no influence on 
them . 125 


Logically: 

Certainty is stronger and wiser than uncertainty since it has an exact and a 
decisive judgment; besides, it cannot be easily defeated by suspicions . 126 

Ghalabatuz-Zunn (very likelihood) : 

People should perform ordinances of Shari'ah relying on Al-Yaqin (certainty], 
or on Ghalabatuz-Zunn (a strong probability] if they cannot. 

The commands of Shari'ah are clear, but sometimes a person cannot fulfill one 
of them with certainty. In that case, he can trust Ghalabatuz-Zunn of that 
command since ordinances coming from Shari'ah are subject to man's 
capability. 


1-4 Summarized Sahih Al-Bukhari Arabic -English, chapter: Wudu’ (Ablution), 112. 

125 Mohyed-Din Yahya Ibn Sharaf An-NawawT (d. 676/1277), Sharh An-Nawawi ‘ala Sahih Muslim , Vol.4, pp.49- 
50. Beirut, Lebanon: Dar Ibn Ihya’ At-Turath Al-’arabiy Press. Volume 9, 2 nd . ed., 1392/1972. 

126 Dr. Az-Zurqqa, Al-Madkhal , Vol. 2, p.981, chapter 81, passage 6. 
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Evidence: 

Allah says: 

( #>> lgjLjuij V] LLiij tliKj S/ ...) 


(Allah burdens not a person beyond his scope. . ..) 


(Surah 2. Al-Baqrah, Aya/i 286] 


;<Ull Ajc. Jll (Jll A-allc. (jc- (jc- j j » .Vi .a <jc. (Jll (jlxuc. Inh 

(■“vwl alll (Jjjjjj Ij aJ (JuS Lxda 5! J) - V (3-® - ^dlu j AjIc. alll ^\lsi 

.whij aIAII a d> j C5^ c“n\t<o Ijlli _ ( (2112 Laj ] ;(Jla ? f-^g^ S^L^all ^_gi 

Lojl (j^lj Aj l£jl_dl f-^uj ^gi CliAak Ajj ] ;(Jll tide. (Jus! Uda _ idlu aj ^jla.whi 

' " * * 9 Z ' i Z , o ^ „ os ji )o of 

L_jl^jj-all da Aj^LLa ^3 tddi I2l^j ^gJj^jSAa (■' 1 Un 1 1212 J) a « H ^g.tu il ^»Sh«a JjIo Idl 

.( (jjj.whi .YnIhJ £3 ^alltdl AjIc. £nla 


Narrated 'Uthman that Jarir that Mansur that Ibrahim that 'Alqamah that 
'Abdullah Ibn Mas'ud A]i All l a 

The Prophet Alll y^lt— > prayed (and the sub narrator Ibrahim said, "I do not 

know whether he prayed more or less than usual”], and when he finished the 
Salah he was asked, "0 Allah's Messenger! Has there been any change in the 
Salah? He said, "What is it? The people said, "You have prayed such 

and such." Therefore, the Prophet bent his legs, faced the Qiblah 

* - 

the direction of Salah] and performed two prostrations (of j^>, Sahw ] 
and finished his prayers with Taslim (f^]. 127 When he turned his face to us he 
said, "If there had been anything changed in the prayer, surely I would have 
informed you but I am a human being like you and liable to forget like you. So 
if I forget, remind me and if anyone of you is doubtful about his prayer, he 
should do his best to reach the truth, complete his prayer accordingly, 
finish it and do two prostrations of Sahw." 12s 


127 Sahw , here, means forgetting how many Raka'at a person has prayed, in which case he should perform two 
prostrations of Sahw. This is after Taslim: On finishing the prayer; one turns his face to the right and then to the left 
saying, Assalam ‘Alaikum wa Rahmtullah (Peace and Mercy of Allah be on you). 


128 


Sahih Al-Bukhari , chapter: Facing the Qiblah, 392. 
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Commenting on "he should do his best to reach the truth", one ought to 
depend on Ghalabatuz-Zunn of the matter that comes into one's mind. 

The considerable Zunn, here, must be constructed on the correct research into 
evidence and inference, otherwise it should be neglected . 129 


Applicable examples for this Oti Hdah 

& 

H Chapters of Fiqh concerning removing Najasah (a^j, impurity] and sail 
are based on Ghalabatuz-Zunn. 

H Numerical acts of worship, when one fails to recall one or some of them, 
he has to build his decision on Ghalabatuz-Zunn. But if he cannot 
remember anything that he did, he should construct his decision on the 
least number . 130 

I If a person suspects whether or not his new garment is Tahir (pure or 
clean], he should conclude that it is. 


129 Walid Ibn Rashdan As-Sa‘idan, Al-Iktifa’ bel-‘Amal beghalabat-ez-Zunn fi AI-Masa’il Al-Fiqhiyyah . p.6. 

130 The previous source, pp. 6-7. 
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iiiUll Ajll.1 1 


Qawa ’id (Legal Maxims) come under the second Qa ‘idah Kulliyyah 
Kubra (Normative Legal Maxims) 




( Al-yaqin la yazul be ash-shakk ) 
Certainty is not overruled by doubt 
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Al-OaHdah no. 1 


tfUl hi # 


{Al-Asl Bard ’ tudh-Dhemmah ) 

Non-liability or man is absolved from guilt, blame or responsibility for 

any wrong deed in principle 

This Qa'idah practically means that in principle, and to start with, a person is 
innocent of any claims or accusations. 

Applicable examples for this Qd ‘idah 

Based on this maxim, a thought alone that one owes others is not by 
itself a proof for that. m 


131 Khawajah Amin Afandi ‘All Hiydar Durar Al-Hukkam, Vol. 1, p. 20. Translated and verified by Fahmy Al- 
Husaini. Beirut, Lebanon. Volume 4. 
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Al-Oa‘idah no. 2 




(Mci thabat beyaqin layartaf ilia beyaqin ) 

Whatever is proved true with certainty, cannot be cancelled but by proof 


There are some Qawa'id related to this Qa'idah: 







f Mann shakk hall fa'al shai' aw la fal-asl 'annahu lamyafalh ] Whoever is 
not sure whether he has done something or not, he certainly has not done 
it. 


(Jddl 


[Mann tayaqan al-fa'l wa shakk fi al-qalil aw al-kathir humel ‘ ala al-qalil 
la'annahu al-mutayaqan) Whoever has certainly done something; then, he 
doubts whether he did it more or less than required, his verdict is better to 
be contingent on the lesser number as it is proved true.” 

Applicable examples for this Od ( idah 

M A doubt whether a person has performed Salah or not, doea not obligate 
the person to repeat the Salah as long as its time has passed. 

IS Should an individual not be certain how many Raka'at he has 
performed, the lesser number is counted as performed. 132 


132 As-Seyuti. Al-Ashbah Wan-NaziTir , p.55. 
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Al-OaHdah no. 3 


*k*ii >1 ^ 3^Vi . ik*ii 


{Al-asl al- ‘adam aw al-aslfi as-sifat aw al-umur al- ‘aredh al- ‘ adam ) 
Occasional descriptions or matters are not reliable in principle 


Practically, this Qa'idah shows that descriptions are of two kinds; genuine and 
occasional. The genuine one is the early description of the described object 
like the wealth of Al-Mudarabah before investing in Al-Mudarabah. 

An occasional description, on the other hand, is a late description of the 
described object such as the wealth of Al-Mudarabah after incurring profit or 
loss . 134 

Therefore, when two people differ in an accidental description of something 
and one of them has negated that description, the negation has the priority 
over the other opinion if it is confirmed by an oath. 


Applicable examples for this Oil Hdah 

H When one purchases a machine or a device with a certain basic 

description; then, he finds that the item does not fit that description; he 
has the right to be recompensed for the fault or to receive a refund, 
since the specification did not match with what was agreed on. 


133 A contract of copartnership, of which the one party (namely the proprietor) is entitled to a profit on account of the 
stock, he being denominated Rab-ul-mal, or proprietor of the stock, and the other party is entitled to a profit on 
account of his labor, and this last one is called the mudarib (or manager). A contract of mudarabah cannot be 
established without participation in the profit. See Dictionary of Islamic Terms, Arabic-English by Deeb Al- 
Khudrawi, first ed. 1416-1995 Al-Yamamah Damascus. 

134 Dr. Al-Bornu, Al-Wajiz , p.184. 
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H If a person claims that he owed another person some money or if there 
was an evidence to confirm that; and if he then alleged that he had paid 
off the debt and if the creditor renounced that, the ruling here, is in 
favor of his rival after taking an oath. The debt is still incumbent on the 
debtor, and that is the principle (AslJ. Therefore, he is required to either 
pay the debt or to present evidences ( Bayyinah (<£?), Burhan (lM jO or 
Dalil 


135 Proof, evidence, demonstration, testimony, witness, and so on. 
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Al-OaHdah no. 4 




{Al-asl idafit al-hadath ilia aqrab awqatih ) 

In principle, any new events shall be regarded as happening at the 

nearest time to the present 


Another form for this Qa'idah is: 


L * v ^ (Jj-a V I " 


(. Al-asl fi kull hadath taqdirih be aqrab zaman. “When an incident takes place in 
a couple of different times, and people doubt about the precise time, they need 
to relate it to its nearest time.") Since the farthest time is questionable, the 
nearest time is the one that counts . 136 


An applicable examples for this Od Hdah 


m In the event of noticing spots of sexual discharge on garments -and a 
person does not remember the reason behind this, he/she shall take a 
bath and repeat every Salah performed after the last period of sleep. 


136 Al-AtasT, Sharh Majalat Al-Ahkam , Vol.l, p.32. 
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Al-OaHdah no. 5 


A ki# j* 


( Hal-aslfi al-ashiya ’ al-ibahah aw al-hurmahl) 

Should things, in principal, be permissible or forbidden? 

The strongest ruling that most of scholas of Islam are in agreement with, is that 
things in principle are permissible. 


Concrete proofs from the Noble Qur'an: 


Allah Al-Karim the Bountiful] says: 

t 1 » 

V ••• ^ • 


Lfcja g-i U ^ (jl L jA) 


(He it is Who created for you all that is on earth. . .) 

(Surah 2. Al-Baqrah, Ayah 29) 

In another place, Allah says: 

(J* cJa (J jjlt O? j a-uJ jr jij ^ill ill 2jjj cJi) 

djjiiij f jaj cAjVi aiaii aiis CcUaii ^ji uilii suiii ^ i jL\ 


(Say, (0 Muhammad]: “Who has forbidden the adoration with clothes given by 
Allah, which He has produced for his slaves, and At-Tayibat all kinds 

of Halal lawful] things] of food?” Say: "They are, in the life of this world, 
for those who believe, [and] exclusively for them (believers] on the Day of 
Resurrection (the disbelievers will not share them."...) 

(Surah 7. Al-'Araf, Ayah 32) 


Moreover, Allah, Ar-Rahman (l>^j^, The Most Beneficent] Ar-Rahim (£}?-jl', 
The Most Merciful] says: 
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jj£j j! VJ Ua U <^3l ^ j U ^ i^.1 V ) 

^)JajJa' Aj <Jjj| cJa! lijuaS jl ^jjd^.^) Ajt^ jl LL ^Laix La.} 

( f^O JJ^ <IP V j jjfc 


(Say (0 Muhammad ]: "I find not in that which has been inspired to me 
anything forbidden to be eaten by one who wishes to eat it, unless it be 
Maytah (LiL a dead animal] or blood poured forth (by slaughtering or the 
like], or the flesh of swine (pork, etc.] for that surely is impure, or impious 
(unlawful] meat (of an animal] which is slaughtered as a sacrifice for others 
than Allah (or has been slaughtered for idols, etc., or on which Allah's Name 
has not been mentioned while slaughtering]. But whosoever is forced by 
necessity without wilful disobedience, nor transgressing due limits, (for him] 
certainly, your Lord is Oft-Forgiving, Most Merciful.") 

(Surah 6. Al-An‘am, Ayah 145) 


Confirmation extracted from the Sunnah: 

l3j ^\* \ Lj (_£ jllxll (jj ,’ukj 1 a ! Ajjujll ^glc. J ^ 

);d)ll t.Nj.wH AAc- lull ^lajlll J\ <jc. Auj! ijc. ojlk ^LLj 

I^Lsll AjSIc- AjL Qhkjuo La j ^ J AjIj£ lull (^kl La 

y | Lijoij La j | AjVI fiAA Lijaij (jSL ^1 AIll (jll AjSLtll All ^j-a 


Narrated Ja'far ibn Muhammad 'All Ash-Shiybani that Ahmad ibn Hazim Al- 
Ghefariy that Abu Nu'iym that 'Asim ibn Raja' ibn Hiywah that his father that 
Abu ad-Darda' A^iL All l , 

Allah's Messenger said, "Whatever Allah makes Halal in His Book, it 

is Halal, whatever Allah makes Hardm, it is Haram, and whatever Allah stops 
talking about it, it is Mubah. So, accept what Allah makes permissible because 
Allah forgets nothing; then, he recited the following Ayah: (... and your Lord is 
never forgetful.) [Surahl9, Maryam, Ayah 64]." 337 


137 It is Sahih (authentic) Hadith according to the criterion of Al-Bukhari and Muslim but they did not report it. See 
"Talkhis Al-Mustadrak ‘ala as-Sahihiyyn," by adh-Dhahabi, chapter: Interpretation of the Holy Qur’an, 3419. 
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(jj ^alc. qc* <jjl (jc- (j, Vi. W Aixjuo l nW Cji ajc. 1 V\w 

j&J (j) ) ;(Jll ^Ijuo j 4j1c. ^ill ^il^a <jl (jC- (j^allj ^1 g)J ailo 

^ <!i]Loii (j-o fS^ ^ L>® 


Narrated 'Abdullah ibn Yazid Al-Muqri' that Sa'id that 'Aqil that ibn Shihab 
that 'Amir ibn Sa'd ibn Abi Waqqas that his father, Sa'd Ibn Abi Waqqas 
The Messenger of Allah said, "The most sinful of Muslims is the one 

who asks about something that is not Hardm, but it has become Hardm 
because of his question." 138 

This maxim is applicable on everything except the acts of worships. In 
principle, acts of worships are forbidden unless they are dcreed by Allah. 

An applicable examples for this Oa ‘idali 

m If a new form of food is discovered by man, the ruling is that that food is 
permissible to eat [halal]. 


Sahih A I -Bukhari , chapter: Taking shelter by the Holy Qur’an and the Sunnah, 6859. 
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Al-Oa‘idah no. 6 




(Al-asl ft al-abda ‘ at-tahrim ) 

In principle, legal sexual intercourse is absolutely forbidden except legal 

ones 

The Asl, here, refers to the basis that the Ahkam and Fatwa are based on . 139 
Having an intercourse with a woman is forbidden as Al-Asl, unless Allah makes 
it Halal to the needs of a man. It is Halal by only two ways: marriage or the 
female slaves whom the Muslims' right hands possess . 440 So, if a man needs to 
marry a woman, but he does not know whether she is Halal or Hardm for him, 
he has to stop and investigate thoroughly before he proceeds . 444 


139 Dr. Bakr Isma‘il, AI-Qawa‘id Al-Fiqhiyyah p .342. 

140 A person would have slaves through purchasing, Hebah , inheritance, bequeath, etc. Islam found this system in 
the world, so it exploits every chance to free slaves like Kajfarah , and urges the community to help slaves to get 
their freedom. Allah orders the masters to treat slaves kindly and carry out their lawful needs, etc. That is Briefly 
understood from Al-Mawsu‘ah Al-Fiqhyyiah Al-Kuwaitiyyah , Vol.23, pp. 48-49 

141 As-Seyuti. Al-Ashbah Wan-Naza’ir , p.60. 
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Al-OaHdah no. 7 




(. La ‘ibrah be at-tawahum ) 

Rare and far imagination has no value in Shari ‘ah 

The Ahkam of Shari'ah cannot be verified relying on far and rare imaginations, 
and consequently if something is decisively and surely proven to be true, it 
overrules what is imaginative and indecisive . 442 


An applicable example for this Od Hdah 

m If creditors prove their debts by witnesses, they should get paid 
regardless of any remote or imaginable possibility that might refute 
their claim . 143 


142 Dr. An-Nadawi, Al-Qawa‘id Al-Fiqhiyyah p .416. 

143 Az-Zurqqa, Sharh Al-Qawa‘id , p.363. 
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Al-OdHdah no. 8: 


(La ‘ibrah be az-zunn al-baiyen khata ’ uh ) 
Assured mistaken conjecture has no value 


Conjecture may be obvious or obscure false. If, however, it is plain wrong, no 
Ahkam Shar'iyyah can rely on it. 

An applicable examples for this Od ‘idah 

m If a person strongly thought that some people deserved Zakah, however, 
there were evidence showing that he was mistkaen, he should not give 
his Zakah to them, since assured mistaken conjecture has no value . 144 


144 Dr. Bakr Isma‘il, Al-Qawa‘id Al-Fiqhiyyah , p.66. 
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Al-OdHdah no. 9: 


y~) V AAllZ &kl2 y j t V AAll 


( Al-mumtani ‘ ‘adah kal-mumtani ‘ haqiqah ) 

An unfeasible widespread matter resembles a subjectively impossible 

matter 


Things that are unlikely to happen are divided into two categories according 

to Al-Usuliym scholars who adopt texts] and Al-Mutakalimun 

_ * 

scholars who adopt views]. 


First: impossible matters in reality: 

m Like the impossibility of hving more than one Creater to the universe. 


Second: impossible matters in ‘Adah habit, routine, practice, and so on): 

The majority of scholars agree that there is no Taklif upon things which are 
unlikely to happen -in 'Adah- such as flying to the heavens without a vehicle. 

An Exceptions: 

Abu Yusuf, the companion of Abu Hanifah, excluded Al-Aiymdn from this 
Qa'idah. He stipulated that oaths are not deliberate except for the future 
im/possible things. So, if a person swears by Allah that he will take 
somebody's life thinking that that person is alive but he was in fact dead, his 
oath is broken. Abu Yusuf did not differentiate between things that happen in 
Adah and things that happen in fact. Swearing by Allah to traditional 
imaginary things is not believed to be true, according to Abu Yusuf . 145 


145 Dr. Al-Bornu, Al-Wajiz , pp.214-215. 
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Deliberate oaths should be in something that will occur in the future, and they 
can be fulfilled or broken, otherwise they are not deliberate oaths, the 
majority of Hanafiyyah, Malik, Ash-Shafi'iy and Ahmad observed . 446 


146 The previous source. 
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Al-OaHdah no. 10: 


2 *^kull JUsaJI l±x U 

(La Hujjah ma ‘a al-ihtimal an-nashi ’e ‘ann dalil ) 

No argument with possibility arising based on evidence 

In the book T'asis an-Nazar tha author syas: “When a clear-cut accusation 
smears an action, the action will be unsound", according to Abu Hanifah only, 
not his two companions or ash-Shafi'i . 147 

An applicable examples for this Qd ‘idah 

H If a person in his last illness confessed to his heirs that he owed some 
debts, his confession might not be ownered, if there was an evidence of 
the possibility that he is planning on preventing his heirs fom his 

inheritance .148 


147 Abu Zaiyd Ad-Dabbusiy, ‘Ubiydullah Ibn ‘Umar, “T’asis-un-Nazar,” p.19, in Sharh Al-Qawa‘id , by Az- 
Zurqqa, p.361. 

148 A1-Atasi, Sharh Majalat Al-Ahkam , pp.204-209. 
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tim ^iii idiii 1^1*11 

The Third Qd ‘idah Kulliyyah Kubra 


(Al-mashaqqah tajleb at-tiysir ) 
Hardship Begets Ease 


Imam Ash-Shatibiy stated that getting rid of hardship is proved true by 
numerous decisive evidence in Shari'ah . 149 The Qa'idah includes all Rukhas 

the plural of Rukhsah, ].i 50 Rukhsah is considered as an exceptional 
Hukm from preventive Ahkam, and it is constricted by excuses confirmed by 
Shari'ah, to lift human suffering . 151 


Evidence: 

• First: from the Qur’an: 

Allah says: 

(... >*^1 > 4 ^ ^ 4 uL .) 

(. . .Allah intends for you ease, and He does not want make things difficult for 
you...) 

(Surah 2. Al-Baqrah, Ayah 185) 

(... Vl Uii ill iik) v ...) 

(Allah burdens not a person beyond his scope....) 

(Surah 2. Al-Baqrah, Ayah 286) 


149 Abu Ishaq Ibn Musa Al-Lakhmi Ash-Shatibiy, Al-Muwafaqat fl Usui Ash-SharPah . Vol.l, p.340. Verified by 
‘Abdullah Draz. Beirut, Lebanon: Dar Al-Ma‘rifah Press, Volume 4. 

150 Plural of Rukhsah i.e. concessionary law. 

151 ‘Ali Hiydar, Durar Al-Hukkam , Vol. 1, p.31, passage 17. 
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(... £ 3^ l > ^ ...) 

(. . .Allah does not want to place you in difficulty. . .) 

(Surah 5. Al-Ma’idah, Ayafr 6] 


• Second: from the Sunnah: 


jjI ^g. HAk (Jll Ajxjoi lijAk (Jll Jua. j>ti (jj lijkk jjll jUiLj (jJ Akk ^ lijAk 

Ij3^fj \jjxMXJt Vj Ij 3^ ) ^aik J *3^ ^ cs 1 ^ 3 C5^ cl)^ L>^' L)^ 

.( 


Narrated Muhammad ibn Bashar that Yahya ibn Sa'id that Shu'bah that Abu 
At-Teyah that Anas (Ibn Malik] 

Allah's Messenger said, "Facilitate things for people (concerning 

religious matters], and do not make it hard for them and give them good 
tidings and do not make them run away (from Islam ]." 152 


In another Hadith 

(jc- ( 0° ^ C-U 3 AkkJa lij ^ j! ^ Viw All ,\ic lijAk 

^_gi (jj^Jal (jJJ ^lk j AjIc. All All (J jjuoj jSk I kAll AjoliIc. (jc. ojjc . 

'\iky4 jiili Vj e ^yi 


Narrated 'Abdullah that Muhammad ibn Mus'ab that Al-Awza'i that 'Urwah 
that 'A'ishah, Mother of the Believers llA)^ All! said, "Whenever two matters 
were offered to the Prophet to choose between them, the Prophet 

would always choose the easiest one unless it was Hardm ." 153 


15 ’ Summarized Sahih Al-Bukhari Arabic -English, chapter: Knowledge, 63. 

153 

It is Sahih (authentic) Hadith authenticated by Shu‘iyb Al-Arna’ut. See Musnad Al-Imam Ahmad Ibn Hanbal by 
Imam Ahmad Ibn Hanbal, no. 24593. Although this Isndd (The Chain of Transmission) is weak, Cairo, Egypt: 
Qurtubah Foundation Press, Volume 6. 
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Types of Hardship: 


1- Tolerable hardship: 

An example is having a headache (a degree of pain], or feeling hungry due to 
fasting [Sawm]. 

2- Intolerable hardship: 

If, for instance, a human can only find a dead animal to eat, he should eat the 
amount that keeps him alife. The extent of this situation is to protect one's life 
or one's organs from deterioration. One must consume only the amount that 
he needs. 

3- Medium hardship: 

An example is whether to do the acts of Wudu' once or three times in a cold 
weather. It is when one has the choice to take Rukhsah or ‘Azimah. 

Imam Jalalud-din As-Seyuti restricted Rukhsah in eight reasons: travel, illness, 
coercion, forgetfulness, ignorance, hardship, a common hardship and 
deficiency of mentality. 

Rukhsah is classified by scholars into: 

1. Rukhsah that cancels a command of Shar', a man can cancel Jumu'ah 
Salah, Hajj, Jihad (^%>] 154 due to valid excuses. 

2. Rukhsah that reduces Salah, like for a traveler, and so on. 

3. Rukhsah that replaces a particular worship with another, like 
performing Tayammum instead of Wudu' due to the lack of water or due 
to a difficulty. 


154 Fighting in the cause of Allah or any other kind of effort to make Allah’s Word superior. 
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4. Rukhsah that delays doing something, like delaying the fasting of 
Ramadan to another time due to sickness or travel. 

5. Rukhsah oiDarurah (necessity), eating a dead animal or pork to survive. 

6. Rukhsah that changes a structure of Salah due to fear. i55 


155 As-Seyuti. Al-Ashbah Wan-Naza’ir , p.82. 
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aSlUll xfl2.1 l Lzl^ll 


Qawd ’id Flow beneath the Third ‘idah Kulliyyah Kubra 


>-)h ) 


( Al-mashaqqah tajleb at-tiysir ) 
Hardship Begets Ease 
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Al-OaHdah no. 1&2: 


1^1 


(. Idha daq al-amr itasa ‘ wa idha itasa ‘ daq) 

When a matter tightens, it will widen and vice versa 

The first part of the Qa'idah means that whenever or wherever Muslims 
experience unexpected hardship preventing them from applying some 
Shari'ah's commands, Shari'ah's system simplifies this hardship. The second 
part of the Qa'idah means that If a hardship ends, things should return to the 
ordinary state or Hukm Al-Asl (<JlaVl -&L, the verdict of the origin). 


Evidence: 

Allah Ar-Rahman (the Most Beneficent) says: 

i)J 41 j ) 

fed ^ 4Jj 4*4 l)J J 

1 aAa . Li lill x jjI 1 CAx a a^ 1a AijUa a Si l^all a^J CIlasI! 

o ^ .5* ° o " 0^ o & " ° -o Jj _ otto** 

I c^lar <a AijUa ClAlil j I ijSLllfl 

(jjbf j J ^jc. ji j J fe 

^ ji >4 ^ j) qlii V J i^l J <4^. 

1 1*1 tJiSc. jjjsiil] Sc.1 ii! acu):J i J 

lili 4<~_ j j U*U| i&l i 'A Si >11 f >.q liji 

( 13. Ul4 ^ jiil JL CA1 ibllal! £} sbllaSl i jLatl 
(And when you (Muslims) travel in the land, there is no sin on you if you 

shorten your prayer if you fear that the disbelievers may attack you, verily, 
the disbelievers are ever unto you open enemies.(ioi) When you (0 Messenger 
Muhammad) are among them, and lead them in prayer, let one party of them 
stand up (in prayer) with you taking their arms with them; when they finish 
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their prostrations, let them take their positions in the rear and let the other 
party come up which has not pray with you taking all the precautions and 
bearing arms. Those who disbelieve wish, if you were negligent of your arms 
and your baggage, to attack you in a single rush, but there is no sin on you if 
you put away your arms as a result of the inconvenience of rain or because 
you are ill, but take every precaution for yourselves. Verily, Allah has prepared 
a humiliating torment for the disbelievers. (102) When you have finished the 
(congregational] prayer, remember Allah standing, sitting down, and lying 
down on your sides, but when you are free from danger, offer prayers 
perfectly (sX^ll <ula) ; Iqamat-as-Salah). Verily, the prayer is enjoined on the 
believers at fixed hours. ( 102) ) 

(Surah 4. An-Nisa’ , Ayah 101-103] 


Examples: 

m When a debtor is poor, it is encouraged that he is given a period of time 
wherein he can repay the money - even in installments. 

m Should a human have nothing to eat, he can eat a dead animal or make 
use of some others' property in order to survive, but he ought to return 
what he took when he can. 

V£ While on board, passengers can offer Salah even if they do not know 
where the Qiblah is or they are not able to stand up . i56 


156 Dr. Al-Qahtaniy, Manhaj Istinbat Ahkam An-Nawazil , p.950. 
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Al-OdHdah no. 3: 



(. Ad-darurat tubih al-mahzurat) 
Necessity renders prohibited matters permissible 


What is legally forbidden becomes legitimate due to dire need or 
Darurah [necessity]. 


Evidence: 

Allah says: 

4\ I 

(...While He has explained to you in detail what is forbidden to you, except 
under compulsion of necessity?) 

(Surah 6. Al-An‘am,Ayah 119] 


In another place, Allah Al-Ghafur (jj^-i^The Oft-Forgiving] says: 

pi ^ ^ic. vj o^ 3 ...) 

(But if one is forced by necessity without willful disobedience nor 

transgressing due limits; then, there is no sin on him...) 

(Surah Al-Baqrah.Aya^) 173] 


Allah Al-'Afuww [jail', the Oft-Pardoning]^says: a 

l > cPj 5 l > f O' o' **£- ' * 


( 


alii (j-a (. _ LJa A 


(Whoever disbelieved in Allah after his belief, except him who is forced 
thereto and whose heart is at rest with Faith - but such as open their breasts 
to disbelief, - on them is wrath from Allah, and theirs will be a great torment.) 

(Surah 16. An-Nahl.Ayah 106] 


Moreover, there is Qa'idah that perfects this Qa'idah: 

"Ufc jlL jSL SjjjlAa 1 jl_k ha” 
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[Ma jaz le darurah yuqadar be qadariha ] What is permissible due to necessity 
is restricted by it and should not transgress it." 

Perhaps it was extracted from what Allah says: 

(... ^ V j Cy& ...) 

(. . . But if one is forced by necessity without willful disobedience nor 
transgressing due limits; then, there is no sin on him...) 

(Surah 2. Al-Baqrah, j4yah 173] 


The conditions of Darurah necessity) are: 

It must be real, truthful and not fabricated, and it can actually remove the 
difficulty in hand. Thus, for instance, if one has the choice either to spend 
some years in jail for indebtedness or to take Riba (money to pay his debt], he 
can take the Riba. That is because if he refuses to take Riba, he will be 
imprisoned, mingling with criminals, and his family's affairs will deteriorate, 
and so on. 


^gljLa (jl ILul J 6^ llafl Juxjoi 1 VrW aILL 1 


Narrated Ahmad ibn Al-Miqdam that Khalid that Sa'id that Qatadah that Anas 

All! , 


Allah's Messenger gave permission to Az-Zubair and 'Abdur-Rahman 

Ibn 'Awf uu m ^ to wear silk clothes owing to skin irritation. 157 


Three levels of Darurah are involved in this Qa'idah: 

1- Darurah that makes the illegitimate , legitimate: 

Like when someone fears death because of starvation, he must eat 
anything that he can fin, even if it were a dead animal or Pig meat. 


157 Sahih A1 -Bukhari , chapter: Wearing silk clothes in war, 2762, Sahih Muslim , chapter: Wearing silk clothes for 
who is afflicted by itching, 5550, and Ibn ‘Uthiynnn, Al-Qawaid Al-Fiqhiyyah , p.26. 
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2- Darurah as a consequence. It does not legitimize the illegitimate. 

Like If someone was forced to utter blasphemy or words of disbelief, he 
can say them providing that his heart is full of faith. In this example, the 
doer is not sinful, but the description of the act is still Haram. In this 
type of Darurah or Rukhsah, should a person refuse what he is enforced 
to do, it might be better for him. 

3- Darurah that does not legitimize what is illegitimate. 

Such as killing a sinless or Infallible blood person, dealing with parents 
forcefully or violently, committing Zina j, adultery, fornication], and 
so on. In this type of Darurah, what is done is Haram , and the doer is 
sinful and must recompense the victim. However, Al-Hudud ( 4 jikll] tss 
are avoided by Ash- Shubuhat (cjL^S suspicions]. It is recorded that 
Tarkhis concession] removes sin but cannot remove Tahrim. 


Examples: 

VI It is permissible for a creditor to secretly take all or some of his money 
from a debtor who wrongly declines to repay the money. 

m It is permissible to defend and kill an enemy who cannot be subdued 
except by killing him. 

!S Al-Muhrim can kill wild animals defending himself. 159 

m Out of necessity, one can drink wine or urine (if there is no water] to 
swallow food. 160 


158 Fixed punishments by Shari ‘ah. 

159 ‘Ala’ud-Din Abu al-Hasan ‘Ali ibn Suliyman Al-Mardawi al-Hanbaliy (d. 885/1480) At-Tahbir Sharh at-Tahrir 
f? Usui Al-Fiqh. Vol.8. p.3847, verified by Dr. ‘Abdur-Rahman Al-Jibrin and others. Saudi Arabia: Riyadh, Ar-Rusd 
Press, Volume 8, 1421/2000. 

160 The previous source and the same page. 
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Al-OdHdah no. 4: 



(. Ad-darurah tuqadar be qadariha or ma ubih le darurah yuqadar be 

qadariha) 

Necessities have limits that should not be exceeded 


Darurah QOjj~=>, necessity] that is blockaded by sieges should not 

exploit Rukhsah. The Dabit the controller], here, that limits the Darurah 


is a dangerous matter or severe hardship that human beings cannot endure . 161 

Evidence: 

Allah ays: 


(. . . But if one is forced by necessity without willful disobedience nor 
transgressing due limits; then, there is no sin on him...) 

(Surah 2. Al-Baqrah, Ayah 173) 

Should Rukhsah be restricted by a definite time, a man cannot go beyond that 
time. 

Examples: 

m Suppose a person, in order to save his life, was forced to eat a dead 
animal, he is no allowed to consume more than he actually needs to 
survive. 

H A doctor should not look at the private parts of a man's body except 
what is necessary. 

Ml If someone is starving, and another person, who has more than his 
immediate needs, refuses to provide the starving person with food, the 

161 ‘Abdur-Rahman As-Sa‘di, Risalah Latifah wa Jami‘ah men Usui Al-Fiqh Al-Muhemmah, p. 103. Beirut, 
Lebanon: Dar Ibn Hazm Press, 1412/1992. 
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hungry person has the right to take it by force, and to recompense him 
later. 
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Al-OdHdah no. 5: 


(Met jaz le ‘udhr batal be zawalili ) 

Should something become legal by a valid excuse, it becomes illegal 

when the excuse ends 

If something [Y] has become lawful by an accepted excuse [X], Y is going to 
become unlawful when X ends. "Unlawful” here equals nonexistent since when 
X is absent, Y must stopa 62 

Examples: 

M In the event of making Tayammum instead of Wudu', because there is 
no water, a man will make Wudu' when he finds water. 

H Returning to his country, a traveler should not make Qasr (j-^, 
shorten] Salah. 

H A widow in her 'Iddah should stay in her house until the 'Iddah ends 
except if she needs to work to get money. However, if she finds money, 
she has no right to look for work or to work within this period of time. 


162 Dr. Al-Bornu, Al-Wajiz , p.241. 
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Al-Oa‘idah no. 6: 


An 


lX j=Jl iijviA Jj>44 iik.Uil 


(Al-hdjah tanzil manzil ad-ddrurah ‘ammah aw khassah ) 
General/Particular need, can develop into necessity 

£ ■* -* 

Hajah need) is lesser than Darurah (Gjj^, necessity) and Shari'ah 

divides man's needs into three categories: 

1- Darurah : 

It is Circumstances where one or more of the five objectives of Sharia is 
violated, (protection of faith, life, intellect, honor, and wealth). 

2 - Hajah : 

It is Circumstances where one or more of the five objectives of Sharia may 
be violated. 

3 - Kamaliyat (d£JUS) lw : 

It is extra comadities that are neither necessary nor needed (luxurios 
comadities). 

Note 

When a general Hajah befalls someone or a group of people, it becomes a 
Darurah that needs to be removed by Rukhsah for all people. Hajah turns to 
Darurah not for one person only but for all people, members of a particular 
occupation or citizens of a certain country. A forbiden matter becomes 
allowable by Darurah, and it ends when the Darurah ends, and human/s 
can benefit from it. Matters that are used as a pretext for committing 
Haram become Haram; however, Darurah renders them Halal . 164 


163 Luxuries, articles of luxury; nonessentials, and so on. 

164 The previous source, p.26. 
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"When people are afflicted by a particular hardship which can destroy their 
life, they take exactly what they need even if it is Haram," Ghiyathi, Imam 
Al-Haramain [d.478/1085] stated. The group of scholars who advocates 
this trend and his leader Al-Juwiyni Imam Al-Haramain said, "When there 
is no way for people except to take or commit Haram, three provisos 
must be adhered to: 

i. Hajah must be true, not unreal. Hajah here means removing a certain 
hardship people are suffering from. 

ii. When there is no escape except taking or committing Haram. 

iii. People must only take what they really and precisely need since 
there is no room (in that case] to live in comfort and luxury. 165 


Examples: 

Al-Ijarah (Sj'-^V'V 66 Al-Ji'alah (lliaJI],i67 Al-Hiwalah (lllj^JIjies and As- 
Salam (fl^'] 16 ? are not analogous to Shari'ah, but they are legalized 
owing to the public Hajah of people. Although one has not to sell non- 
existent objects, Al-Ijarah and As-Salam are exceptions to this principle 
because of the Hajah of people. Al-Ji'alah includes ignorance of its 
affairs, and Al-Hiwalah is to trade a debt with another debt and that is 
null and void, but they are allowed thanks to the public Hajah of people. 

IS Because of people's need, it is permissible to appoint a broker and to 
pay for him such and such a sum of money although Al-Qiyas disallows 


165 Ahmad Al-Kafi, AI-Hajah Ash-Shar‘iyyah Hudiiduha wa Qawa‘iduha , pp. 1 15-1 17. Beirut, Lebanon: Darul 
Kutub Al-‘llmmiyyah Press, 1 st . ed., 1424/2003. 

166 The use and enjoyment of property for a time, includes hire, rental, and lease. 

167 A reward given to a person for doing something. 

168 The transference of a debt from one person to another. It is an agreement whereby a debtor is released from a 
debt by another becoming responsible for it. 

169 The synonym of salaf means a sale in which the price is paid at once for goods to be delivered later. 
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that deal and dictates that the broker should take the wage of the like of 
him . 170 

H Out of necessity, Shari'ah allows the witness or the judge to look at a 
woman's face, even if he certainly knows that this matter causes him a 
very strong sexual desire . 171 


170 Az-Zurqqa, Sharh Al-Qawa‘id, p.211. 

171 ‘Ala’ud-Din Al-Kasaniy (d.587/1 191), BadaT as-SanaV fi Tartib ash-Shara’i 1 , Vol.5, P.122, Beirut: Dar al- 
Kitab Al-’arabiy, 1982, Volume 7. 
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Al-OdHdah no. 7: 




( Al-idtirar la yubtil haqq al-ghair ) 

People's rights are not devoured because of necessity 


This Qa'idah limits Qa'idah-. " 


( Ad-darurat tubih al-mahzurat ) Necessity knows no law", namely whether 
a matter is Darurah or Hajah, man ought not to seize others' rights. In 
addition, it is not permissible to remove detriment by drawing another 
detriment. Therefore, if starving, a person is obliged to consume others' food 
yet he is onligated to repay the valur of the food to the owner when starvation 
is removed. If a person has been brutally forced and threatened to commit 
Hardm, the one who commanded him will be the oppressor who will be held 
accountable for the act and who must compensate the victims. When a person 
is forced to take somebody's life, he should not do it. However, if he did, he 
and the one who commanded him will both be responsible for the crime. It is 
believed that coercion is not a valid excuse for committing murder.1 72 


Examples: 

When someone on board a means of transportation throws others' 
baggage in the ocean to reduce the load, he has to make up to those 
people for the damage. 

M When somebody slays a camel defending himself, he does not reimburse 
its owner, according to Shafi'iyyah and Hanabelah . 173 However, he 
should make up for it to its owner as people's rights are not devoured 


172 Dr. d Al-Bornu, Al-Wajiz . p.244. 

173 Al-Atasi, Sharh Majalat Al-Ahkam , Vol. 1, p.76. 
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owing to necessity, unless it is commonly known as a wild animal and 

his owner does not keep it back from attacking people, Hanafiyyah 

£ 

observe . 174 Hanafiyyah believe that Al-Ibahah permission] does 

not thwart the guarantee . 175 


174 Dr. Al-Bornu, Al-Waiiz , pp.244-245. 

175 Muhammad Amin ibn ‘Umar ibn ‘Abel-‘Aziz ad-Dimeshqiy Ibn ‘Abdin, a great scholar of Hanafiyyh 
(d. 1836/1252), Hashiyat Radd Al-Mukhtar ‘Ala Addurr Al-Mukhtar Sharh Tanwir Al-Absar Fiqh Abi Hanifah 
Vol.6, p. 663. Beirut, Lebanon: Dar Al-Fikr Press, Volume 8,1421/2000. 
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Al-OdHdah no. 8: 


;Mi fij* iki 

(Jdha ta ‘adhar al-asl yusar ila al-badal) 

When Al-Asl (that must be first) is not available, we proceed to Al-Badal 

(alternative) 


First, we need to talk about categories of Al-Ada' which is fulfilled 
immediately) and Al-Qada' which is fulfilled later). 

Kinds of Al-Ada’: 

1. Complete Ada’ like one who offers Salah at its time in congregation. 

2. Partial Add ’ like one who offers Salah alone. 

3. Add’ that looks like Al-Qadd\ for instance, a person came later to offer 
congregational Salah, so he performs what he has missed; this is called 
Oada' and in the same time it is named Ada' since he has performed 
Salah with the Imam. 176 

Kinds of Al-Oadd y \ 

1. Complete Qada\ when, for example, somebody steals something and 
devours it fully, he must repay its value or its like. 

2. Incomplete Qada\ when, for instance, a person takes something that 
does not have a counterpart, but it can be valued, he must pay its cost. 177 


The Qa'idah says that if one cannot do 'Azimah, he should resort to Rukhsah 
called Badal (d^, an alternative). 


176 Al-Mawsu‘ah Al-Fiqhyyiah Al-Kuwaitiyyah, Vol.2, p.327. 

177 Dr. Al-Bornu, Al-Wajiz , p.248. 
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This Badal is divided into three types: 


1 - a Badal that exist but only in the future and after the time ends : 

Imagine the time of Salah is about to end and there is no water (but it will 
possibly appear after the time of Salah terminates], a man would make 
Tayammum. 

2 - a Badal which is not limited by time: 

A Muslim will not leave Kaffarah 178 and avail himself of Badal if he has the 

> S' - 

ability to do Kaffarah since these sorts of Kaffarat (AjIjliS plural of Kaffarah 
expiation] are not constrained by time. Even if he dies, his heirs on his 
behalf can do Kaffarah from his property. 

3- a Badal is equivalent to the two previous kinds of Badal : 

For expiation of Zihar (j^] 179 , for instance, a man can do penance later since 
it is not controlled by a definite time, as the majority of scholars state^ 0 , or he 
can turn to Badal (fulfilling the Kaffarah ] if that postponement wrongs him . 181 


Evidence: 

Allah the One Who loves those who make themselves clean and pure says: 


ji C-Lk. jl ^ (jl J ...) 

a 1 joidli UlL I s-Lq 1 g.1 Lull 

(. . .And if you are ill, or on a journey, or one of you comes after answering the 
call of nature, or you have been in contact with women (be sexual relations] 


178 Certain punishment upon the people who committed sins. Some kinds of Kaffarah are: Fasting, feeding the poor 
and freeing a slave. 

179 Signifies the likening of a woman to a within the prohibited degrees. The usual formula is: "You are to me as my 
mother's back." Before Islam, Zihar stood as a divorce, but Islam changed it to a temporary prohibition, for which 
expiation must be performed, viz. either freeing a slave, or two months' fast, or feeding sixty persons. See 
Dictionary of Islamic Terms, Arabic-English by Deeb Al-Khudarawi. 

180 Some, however, stated that he is sinful when he delays doing of kaffarah of az -Zihar till the end of his life. See 
Al-Mawsu‘ah Al-Fiqhvviah Al-Kuwaitiyyah , Vol.10, pp. 14-15 

181 Dr. Al-Bornu, Al-Wajiz , p.248-249. 
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and you find no water, then perform Tayammum with clean earth and rub 
therewith your faces and hands (Tayammum]...) 

(Surah 4. An-Nisa’.Ay 0 ^ 43) 


In another position, Allah the Most Beneficent says: 

o ^ •- 0 o o^o ^ * 0 ' oj»° 55 ^ * “s- £ ' 

LaS ^ ya3 ^allLal I 

<Lal^ *2X13 -■"' 9 lil Ajljjuj j 0^1 ^3 Aj^Ij 

(...Then if you are in safety and whosoever performs the 'Umrah in the 
months of Hajj, before (performing] the Hajj (i.e. Hajj-at-Tamattu ' and Al- 
Qiran j ^], he must slaughter a Hady (ls^P animal, i.e. a sheep, a cow 
or a camel, etc.] such as he can afford, but if he cannot afford it, he should fast 
three days during the Hajj and seven days after his return (to his home], 
making ten days in all...) 

(Surah 2. Al-Baqarah, Ayah 196) 


Examples: 

IS In the event of argument between a couple of suitors and the guardian 
of a woman, they will adhere to the Mahr (j^», dower] of her 
counterparts. 

IS If the spouses differ in the dowry and none of them has Bayyinah (<£?], 
the dowry of the like of women should be there. 

IS Concerning Al-Waqf[y&A\ endowment], if there is no Bayyinah, we ought 
to return to treatment of the persons who were responsible for Al-Waqf 
in the past. 
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i*$ll iylll 1^1*11 


The Fourth Qd ‘idah Kulliyyah Kubra 


A 3 ^ ^ 33 ^* ^ 

(La darar wa la dir dr ) 182 
Or (Ad-darar yuzal ) 

There is to be no harm, and no reciprocating harm, or harm must be 

eliminated 

This Qa'idah states that a human must not hurt others (creating jj^=, Darar], 
and others should not reply too (producing Dirar], Imam Ibn Al-Athir 
(d. 606/1209] observed 183 . In addition, it shows how Islam encourages 
people's security, spreads peace by dismissing evil from their life and forbids 
detriment among them. Several chapters of Fiqh are based on this Qa'idah 
such as: Al-Khayarat (^' j^-], 184 Al-Hajr, ash-Shufah (<*lil'], i8 5 Al-Qisas 


182 It is Sahih le ghaireh (i.e. Hadith Hasan comes from more than one narrator) Sunan Ibn Mai ah . on the authority 
of Ibn ‘Abbaas LiU *111 chapter: Judgments; Hadith No. 2341. Verified by Muhammad Fu’ad ‘Abdul-Baqi and 
authenticated by Al-Albaniy. Beirut, Lebanon: Dar Al-Fikr Press. Volume 2. 

183 Abu As-Sa‘adat Al-Mubarik ibn Muhammad Al-Jazari Ibn Al-Athir, An-Nihayah fi Gharib Al-Hadith wal- 
Athar , Vol.3, p. 81. Verified by Tahir Ahmad Az-Zawi and Mahmud Muhammad at-Tanahi. Beirut, Lebanon: Al- 
Tlmiyyah Press, 5 st . ed„ 1399/1979. 

184 All sorts of options of contracts. 

185 “Adjunction”. The right of pre-emption is a power of possessing property that is for sale. It applies not to 
movable property but to immovable property (jLL- ‘aqar). This right of pre-emption appertains in the first place to 
the co-sharer or partner in the property; secondly, to a sharer in the immunities and appendages of the property such 
as the right to water, or to roads; and thirdly, to the neighbor. See Dictionary of Islamic Terms, Arabic-English by 
Deeb Al-Khudarawi. 
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(^lLaSJl) ; i86 AI-Hudud, Al-Kaffarat, guarantee of damages, division of common 
property, appointing of leaders, Ahkam, and so on. Causing difficulties is 
Haram counting on the evidence of this Qa'idah in the coming pages. Although 
applying Hadd penalty] generates Darar, it is not Haram as Allah 
prescribes it so that people can survive in peace. 

If a human wishes to injure someone for no reason, this is completely Haram. 
Commonly, to act freely in ownership, there two statements are: a person 
deals conclusively with his possession since it is his pure right, according to 
Abu Hanifah, Ash-Shafi'i and others. A person has no right to proceed 
independently in his ownership like a man who builds a high building 
depriving his neighbour from sun and air, etc., according to Malik (in some 
cases], Ahmad and others. 187 


Evidence: 

• First from the Qur’an: 


Allah the One Who comprehends all things in mercy and knowledge says: 

^ u jjiji Vj 3^ v ...) 

(...No mother shall be treated unfairly on account of her child, nor father on 
account of his child...) 

(Surah 2. Al-Baqrah, Ayah 233) 


Allah the One to Whom is the final return says: 

(... (30^ Jt ...) 

(The divorce is twice, after that, either you retain her on reasonable terms or 
release her with kindness...) 

(Surah 2. Al-Baqrah, Ayah 229) 


Allah the All-Knower of everything says: 


186 (Retaliation) is that punishment which, although fixed by the law, can be remitted by the person offended against, 
or, in the case of murdered person, by his heirs. Moreover, arsh means estimated compensation to be given to 
injured person by another person. 

187 Zainud-din ‘Abdur-Rahman ibn Ahmad al-Hanbaliy Ibn Rajab (d. 1393/795), Jami‘Al-‘Ulum wal-Hikam fi 
Sharh Khamsin Hadith men Jawamihii-Kalim , Vol.3, p.921. Verified by Dr. Muhammad Al-Ahmadi Abu An-Nur. 
Dar as-Salam press.. Volume 3, 2 nd . ed. 2004/1424. 
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ji C_fl c j$LJ ^Ujdill (Ao\ la lil j >#> ) 

(... (> ji^»J Vj 

(And when you have divorced women and they have fulfilled the term of their 
prescribed period, either take them back on reasonable basis or set them free 
on reasonable basis. But do not take them back to hurt them...) 

(Surah 2. Al-Baqrah, Ayah 231) 

• Second, from the Sunnah: 

(jl (jLoiic. lij .‘uAA (_jj AaiLa \*nW 

A^iLa (ji Ajc. lij Ajc. ^1 (jj (jl a\c. qi AaAia 

(_£^)Aadl Aut juq qC- 4_ij| fjC- ^QgjUll < J _iAA gj jjAc- <jc. jAII 

^)Lja V J V) (dJ^ ^llu j AjIc. *&) ^g-LLa Ail) (j) * AAc- A&I 

( AjIc. l&l (jLi (J}l2j (jA j All) ajLja 


Narrated Abu Al-'Abbas Muhammad ibn Ya'qub that Al-'Abbas ibn Muhammad 
Ad-Duwari that 'Uthaman ibn Muhammad ibn 'Uthman ibn Rabi'ah ibn Abi 
'Abdur-Rahman ibn 'Abdul-Aziz ibn Muhammad ad-Durawradi that 'Umar ibn 
Yahya al-Mazni that his father that Abu Sa'id Al-Khudri 
Allah's Messenger said, “La Darar wa la Dirar (do not injure others 

and others should not reciprocate], and whosoever hurts others, Allah hurts 
him, and whosoever places others under difficulties, Allah places him under 
difficulties ."! 88 

Moreover, Samurah Ibn Jundab ^ narrated that a man had a tree in 
another person's orchard and the tree's owner incurred a continuous pain 
because he constantly entered the orchard. The orchard's owner complained 
to the Prophet of Allah who commanded the tree's owner to take an 

alternative to it or leave it for charity, but he vetoed. Therefore, Allah's 
Messenger ordained the owner of the orchard to remove that tree, 

and said to the tree's owner, "You are nothing except harmful ." 189 


188 It is Sahth Hadith on the criterion of Imam Muslim, but he did not report it. See "Talkhis Al-Mustadrak ‘ala As- 
Sahihiyyn," by adh-Dhahabi, chapter: Bargains no. 2345. 

189 It is Da ‘if (weak) Hadith. See Sunan Abi Dawud , no. 3636. 
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Examples: 

m When the period of a lease expires before harvest, the lessee can stay 
until he harvests his plants because collecting crops before their exact 
time damages them; however, he should pay an extra rental fee for the 
additional period he stays. 

There is no harm if the government incarcerates those who are well 
known for prostitution and corruption to guard the community, in case 
it cannot legally prove their corruption . 190 


190 Dr. Az-Zurqqa, Al-Madkhal, Vol. 2, pp. 966-967, chapter 81, passage 20-29. 
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Qawa ’id come under 


the fourth Qd ‘idah Kulliyyah Kubra 




(Ld darar wa la dirar ) 

There is to be no harm and no reciprocating harm 
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Al-OaHdah no. 1 : 


y±y yy^ 

(Ad-darar yudfa ‘ be qadr al-imkan ) 
Harm should be avoided as much as possible 


Before undergoing hardship, detriment must be averted by all available 
means without incurring harm as much as possible, according to the Masalih 
Mursalah 


Evidence: 

Allah Al-'Aziz (Jyj*- 11 , the All-Mighty] says: 


all! Aj q IaUj qa j S lali x a! La ! j^c-! j) 

° e 4 \ ' ' 

(••• J 

(And Make ready against them all you can of power, including steeds of war 
(tanks, planes, missiles, artillery, etc.] to threaten the enemy of Allah and your 
enemy...) 


(Surah 8. Al-Anfal, Ayah 60) 


Examples: 

Interests for the community: 

IS Al-Jihad is legalized by Shari'ah to avoid the enemies' evils, and Hudud 
and Ta'zin 92 are legally recognized to avert crime and tighten security 
against it. 

IS Should all the money in the world become Haram because of unlawful 
dealings and extorted property that was mingled with one another, rich 
and poor people are given what is sufficient for them all. However, if 

191 The previous source, Vol. 2, pp. 993-1000, chapter 81, passage 20-29. 

192 Discretionary punishments. 
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they have been provided with what is barely sufficient, the entire world 
would gradually be obliterated. 193 


Interests for private rights: 

91 Ash-Shufah is sanctioned to forestall unanticipated troubles from a new 
neighbor. 

98 Hajr is officially authorized to preclude damage that may be generated 
from hazardous financial deals. 


193 Muhammad Ibn Muhammad Ibn Muhammad Abu Hamid Al-Ghazali, Al-Mankhfd fi Ta‘liqat Al-Usul , p.369. 
Verified by Dr. Muhammad Hasan Hito. Damascus: Dar Al-Fikr Press, 1400/1980. 
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Al-OdHdah no. 2: 


m xm 

(Ad-darar yuzal ) 
Harm should be eliminated 


Detriment should be overruled when it takes place. 

Examples: 

M Numerous pacts including Khayarat (cjljtlk options) such as Khayarul- 
Aib (>4*11 j 4^), 194 or Khayarul-Ghabn (<j^' j4^), 195 and so on, are legalized 
in order to remove difficulties that may happen to the contracting 
parties. 196 

m If a tree extends to the neighbor's wall engendering trouble, the tree's 
owner should eliminate the damage. 

One ought to recompense others when detriment is incurred by him. 


194 The option of dissolving the contract on discovery of a defect. 

195 The option of deception. 

196 Dr. Az-Zurqqa, Al-Madkhal. Vol.2, p.993, chapter 81, passage 20. 
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Al-QaHdah no. 3: 


4^ sa n ;>ui >i 's j>di 


(Ad-darar la yuzal be ad-darar or d-darar la yuzal be mithlih ) 
Harm should not be overruled by another harm or by the same harm 


Detriment should be overridden by the least harm and without drawing 
parallel or much harm. 

Examples: 

When a Muslim is being forced to murder another Muslim, he must not 
take the person's life since it is not permissible to get rid of oppression 
by means of similar oppression. 

I In case of starvation, it is not permitted for a person who wishes to save 
his life to seize someone else's food who also needs to survive. 

IS The mortgagee, by the permission of the ruler, can spend on the 
mortgaged object keeping it in a good state when the mortgagor 
declines to expend on it; yet, the mortgagee's expenses will be the 
mortgagor's debt . 197 


197 Az-Zurqqa, Sharh Al-Qawa‘id, p. 195. 
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Al-OaHdah no. 4: 




Ad-darar al-ashadd yuzal be ad-darar al-akhafj) 
Severe harm is removed by lesser harm 


In Furu' (£ jlA varied questions or branches] of Fiqh and Ahkam, people take 
shelter from life's difficulties. In fact, this Qa'idah has been utilized in many 
significant ways: 

{Yukhtar ahwan ash-sharriyyen aw a kh aff ad-dara riyyen ] 

1 iag CllLiajliu Ijl" 

[Idha ta'arad mafsadatan ru'aiy a'zamahumd darar be irtikdb akhffahumd ] 

y* Wi > »j y\yy>Za ^ !ij " 

[Idha ijtama' dararan usqqit al-asghar al-akbar)." 


In principle, the three Qawa’id above have comparable meanings saying when 
you are between the devil and the deep blue sea, choose the lesser of two 
evils. 


Evidence: 

A man who is distressed by a couple of equal calamities or cases (calling on 
him to commit Haram ] can elect whatever he is able to endure. However, 
when both are not the same, he ought to vote on the lesser one since 
committing Haram is not allowed except by Darurah, and there is no Darurah 
here to choose the severer or the harder . 198 

198 AI-Atasi, Sharh Majalat Al- Ahkam, Vol.l, p.68. Moreover, in Al-Ashbah Wan-Naza’ir , by Ibn Nujaim, P-17. 
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Examples: 

!S If Muslims are besieged by disbelievers who refuse to release them 
except for money, then money should be used to release the believers. 

U Splitting a dead mother's belly is lawful on the condition that the fetus is 
expected to survive. 


199 As-Seyuti. Al-Ashbah Wan-NaziTir , p.88. 
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Al-OdHdah no. 5: 


^uii j)j±i i y>± ji 

( Yutahammal ad-darar al-khass le daf‘ ad-darar al- ‘ amm ) 
Facing private harm is tolerated than facing public harm 


When a nation or a group of people experience two evils urging people to 
commit Hardm, they must avoid facing a general tragedy. Damages are going 
to be endurable if a particular disaster only pertains to one or a few men. This 
Qa'idah is inferred from texts of the Qur'an and Sunnah, Ijmd‘, Maqasid 
goals] of Shari'ah, Al-Masalih and Al-Mursalah. 

To fulfill a collective duty is better than to perform an individual duty. In fact, 
when one performs an individual good deed, he only liberates himself from 
the burdens, however, when he performs a deed on behalf of a group, he 
liberate the group from the burdens . 200 

Examples: 

Hi An impudent Muftiy jurist] could be thwarted from giving Fatwa 
lest people should be misled or they go behind their caprices. 

H An ignorant doctor must be dismissed from his career for fear that 
people may be hurt because of him. 

!! In case of monopoly or high prices of some commodities, government 
officials can fix a price list for them. 


200 Badr-ud-Din Muhammad Ibn Bahadir Ibn ‘Abdullah Az-Zarkkashiy, Al-Bahr Al-Mohit ft Usui Al-Fiqh , Vol.l, 
p.201. Verified by Muhammad Muhammad Tamer. Beirut, Lebanon: Dar Al-Kutub Al-Tlmmiyyah Press, Volume 
4, 1 st . ,1421/2001. 
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Al-OdHdah no. 6: 



C Dar ’ al-mafasid awla men jalb al-masalih ) 


Avoiding detriment takes precedence over bringing about benefit 


are supposed to leave both of them so long as people cannot extract the 
benefit solely. Shari'ah is very keen to encourage man to leave the forbidden 
more than to do the commands. Detriment may increase if we do not frustrate 
it immediately. 

Evidence: 

• First from the Qur’an: 

Allah Al-Hakim the All- Wise] says: 


* „ ° £ ' 0 

When Mafsadah p^^] 201 and Maslahah f wu^ ]202 are mixed together, people 


^ Vj) 

(And insult not those whom they (disbelievers] worship besides Allah, lest 
they insult Allah wrongfully without knowledge...) 



(Surah 6. Al-An'am, Ayah 108) 


• Second, from the Sunnah: 



201 Harm, detriment, evil, and so on. 


202 


Benefit, help, good, and so on. 


| P a g e 121 


Narrated Isma'il that Malik that Abi az-Zinad that al-A'raj that Abu Huraiyrah 

All! , 

Allah's Messenger said, “Whatever I forbid, you must leave it 

without delay, and whatever I command, do it as much as possible ". 203 

Examples: 

Ji If there is no secure place for taking a necessary shower, a woman may 
postpone performing Salah since exposing her body is a great Mafsadah. 

H A man is not allowed to open a window exposing his neighbor's privacy. 

m The number of those who perform Hajj (pilgrimage] or 'Umrah (lesser 
Hajj] needs to be reduced lest they should perish; in particular those 
who performed it before. Should they spend Hajj's or TJmrah's charges 
in Allah's cause i.e. for the poor, those in debt, seekers of knowledge of 
Islam, and so on, that would be appropriate for them . 204 


203 Sahih Al-Bukhari . chapter: Taking shelter by the Holy Qur’an and the Sunnah, 6858. 

204 Dr. Yusuf Al-Qaradawi, “Fiqh Al-Awlawiyat” p.94 in At-Tatbiqat Al-Mu‘asirah le sadduth-Thara’i‘ , by. Dr. 
Yusuf ‘Abdur-Rahman Al-Fart, p. 18. Cairo, Egypt: Al-Bardi Press, Printed no. 2002/18363. 
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a^aKII ^il l dill 


The Fifth Qd ‘idah Kulliyyah Kubrd 


XaZ^a Akbell 

(A/- ‘adah muhakkamah ) 

Custom is the basis of judgement 

Since Al-’Urf influences numerous Ahkdm, scholars have paid it great 

attention. First, we need to know the meaning of Al-’Urf Any act that may be 
good or bad according to one's mind or Shari'ah is the 'Urf 205 Al-’Urf is what is 
stabilized in the souls and instilled in people's minds and nature . 206 

In addition, Al-Ma'ruf is a general name including worshipping Allah, 

dealing with people in a reasonable manner, and commands and prohibitions 
of Shari'ah. Besides, it is familiar to people, so they accept it and do not reject 
it. k\-Munkar is its opposite . 207 

Having confidence in this Qa'idah, Al-’Urf is considered one of the Adillah 
Shar'iyyah, namely it has the ability to evaluate questions and cases, and it can 
give decisions regarding them unless there is Nuss from the Qur'an or Sunnah 
contrary to it. If a situation contains 'Urf and Nuss, we can avoid 'Urf and judge 


205 Al-Hasan Ibn Muhammad Ar-Raghib Al-Asfahaniy, Al-Mufradat f! Gharib A1 -Qur’an . Vol. 1, p. 561. 
Damascus: Dar Al-Qalam Press, 1 st . ed. 1412/1982. 

206 Aj-Jerjani, At-Ta‘rifat , p. 193. 

207 ‘Abul-Fadl Jamal-ud-Din Muhammad Ibn Makram Ibn-Manzur (d. 71 1/131 1), Lis an Al-'Arab , Vol. 9, p.236. 
Lebanon: Dar Sadir Press, Volume 15, 2ed. 
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by counting on Nuss. Imam Al-Isnawai (d.722/1322) 208 said, “When a question 
or a case has no solution in Shari'ah or Arabic language, we have better resort 
to Al-'Urf” 209 


‘Urf has two forms: 

I. Lawful 'Urf does not contradict Nuss, incurs more probable Mafsadah (a 
source of harm or ruin, or a reason of corruption or evil) or ignores 
permitted Maslahah. People, for example, are used to fixing prices, 
dealing with different currencies, defining expressions and words 
employed in contracts. 

II. Unlawful 'Urf, on the contrary, challenges the Nuss, invites to more 
probable Mafsadah or closes the eyes to permitted Maslahah. Many 
people, for example, are used to devouring Riba. 210 

Evidence: 

• First from the Qur’an: 


Indicating the significance of AI-' Urf concerning passing Ahkam, the words “Al- 
'Urf and "Al-Ma'ruf are repeated in the Noble Qur’an about 37 times. The 
following are some of these Ayat\ 

Allah Al-'Alim the All-Knowing about the state of the people) says: 

( 6^4^ CF S-® j^j Jaiil ii) 


(Show forgiveness, enjoin what is good, and turn away from the foolish (i.e. 
don't punish them).) 

(Surah 7. Al-A‘raf, Ayah 199) 

Allah the One Who knows best the transgressors says: 


208 ‘Abdur-Rahim Ibn Al-Hasan Ibn ‘All Al-Isnawi ash-Shafi‘iy Abu Muhammad Jamalud-Din, see Al-A‘lam ed. by 
Az-Zarkkali, Vol.3, p.344. 

209 Jamal-ud-Din Abu Muhammad ‘Abdur-Rahim Ibn Al-Hasan Al-IsnawT, “At-Tamhid fT Takhnj Al-Furu‘ ‘ala 
Al-Usul,” in Al-Qawa‘id Al-Fiqhiwah ed. by Dr. An-NadawT, p.296. 

210 ‘Abdullah Ibn Yusuf Al-Judiy‘, Taysir ‘11m Usui Al-Fiqh , Vol.2, p.64. written in 1418/1997. 
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(... 4j1] *\$J 5 ^' C> ^ yr^- L>^ ...) 

(...then the relatives (of the killed person] should demand blood-money in a 
reasonable manner, and the killer must pay with handsome gratitude...) 

(Surah 2. Al-Baqrah,j4yah 178) 

Allah Al-Malik (*%>!', the King], Al-Malik (did the Owner of the dominion] 
says: 

c £&\ jSi & jj* ji ci jiii fiikj iSj ^ cci ) 

(It is prescribed for you, when death approaches any of you, if he leaves 
wealth, that he makes a bequest to parents and next of kin, according to 
reasonable manners, (this is] a duty upon Al-Muttaqun (u^Cl', the pious].) 

(Surah 2. Al-Baqrah, Ayah 180) 

• Second, from the Sunnah: 

Directly or indirectly, the word “Al-Ma'ruf appears in the venerable Sunnah: 
C& dills dll Ajuillc- I^JC. ^jc- ^aLalA (jC. (jllLud lild. aO* i ^il 

^Ic. J^S d ^jULai 111 ,j] ^Lud j Allc. loll dll J^jl Aljlid 

^ i—ajjidj dha^i Id Cjiij diil ) :<3l . • I^jj Alld .laJ y! 

Narrated Abu Nu'iym that Sufyan that Hisham that 'Urwah that 'A'ishah, 
Mother of the Believers, llA)/ All l , 

"Abu Sufyan is greedy, so am I sinful if I secretly takes some of his money? 
Hind, the wife of Abu Sufyan, asked. "You can take from your husband's money 
what is enough for you and your child in Ma'ruf [ a reasonable manner],” 
Allah's Messenger M answered.zn 
Moreover, 

Aiil (_jc. IjjaC Ajjlid Jil lijAk. (J la dC. ^ 1 Vv>A 

U dillla Aiic. dll ^jlll ^1 (jiiiL ^1 diil Adiall dlc-Lk dllll AjCIc. 

Ailc- dll dll (Jlls o^ldLall ^Jal ^Is (j^aLCLoil isl^Jal dll 

dljiai I jjj ‘AM Lall c^lldalk dilill lill ^ [, J 


211 


Sahih A1 -Bukhari , hiring and selling trust tradition and custom, 2097. 
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Narrated Muhammad that Abu Mu'awiyah that Hisham ibn 'Urwah that his 
father that 'A'ishah, Mother of the Believers liA)^ Alll , 

Fatimah bint Hubaish told Allah's Messenger that she always 

suffered from vaginal bleeding in between her ordinary periods, so she had 
never been in a state of Taharah. "Shall I leave Salah? she asked. "No, because 
it is from a blood vessel and not the menses. So when your real menses begins, 
give up your Salah and when it has finished wash off the blood (take a bath] 
and offer your Salah,” Allah's Messenger replied. Hisham (the sub 

narrator] narrated that his father had also said, (the Prophet told 

her]: "Perform ablution for every Salah till the time of the next period 
comes .” 212 

This Hadith reveals that the decision or the Hukm of the Prophet of Allah iii^u 
returns to Vrf and to what continuously occurs. 


Examples: 

Si Inasmuch as educators of Shari'ah were deprived from donations, it is a 
duty to hire them due to their revered missions. 

Si Ijarah can be adjudicated lawfully even if there has not been contract 
between parties but that belongs to works people used to fulfill and get 
earnings for . 213 

Si The periods of menstruation are subjected to AW Adah. 


1 Sahih A1 -Bukhari , chapter: Wudu’ (ablution), 226. 

213 Muhammad ibn Ahmad ibn ‘Arafah ad-Desuqiy Al-Malikiy, [(d. 1230/18 15) bom and died in Egypt wrote 
several books such as "Al-Hudud Al-Fiqhiyyah", Hashiyh on "Mughni al-Labib", on "As-Sa‘d at-Taftazani" and on 
"As-Senusi", etc.] Hashiyyat Ad-Desuqiy ‘Ala Ash-Sharh Al-Kabir , Vol.4,P.3. verified by Muhammad ‘Hash. 
Beirut: Dar al-Fikr, Volume 4. 
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m A jurist ought not to give a person from another country Fatwa before 
being familiar with the current meaning of the questioner's words in 
that country . 214 


Note 

Suppose a single word were to bear a couple of indications or meanings, the 
meaning of Shari'ah and the meaning of 'Urf what would we do? 

1- If the word is employed in Shari'ah. but it does not form 
Hukm or Taklift obligation or legal capacity! , we ought to 
choose the meaning of 'Urf, particularly in Al-Aiyman [oaths] as 
they are based on the 'Urf of the one who takes an oath. 

2- If the word is exercised in Shari'ah and it makes Hukm or 
Taklif, we should give precedence to Shari'ah over the 'Urf. When, 
for instance, a man swears he does not offer Salah, his oath is not 
broken unless he offers Salah including Sujud [^ prostration], 
Ruku' (£_ j^j ], 215 and so on. Besides, when a person swears that he 
does not observe Sawm, his oath is not violated unless he makes 
Niyyah because avoiding food, drink or having intercourse with 
his wife without Niyyah of Sawm is not considered Sawm. 

3- If the word in Shari'ah refers to a general question or case, 
vet in 'Urf it denotes a particular question or case, we select 
the meaning of Shari'ah. This is the prevailing opinion in the 
Hanafiy Madhhab and others. When a person, for instance, swears 
he does not eat meat, his oath is not violated if he eats a dead 
animal as Shari'ah does not consider dead animals meat. This 


214 ‘All Hiydar, Durar Al-Hukkam , Vol. 1, p.45, passage 40. 

215 The position in Salah in which the person prostrates himself in a standing position with his body bent forward at 
the waist and his hands on his knees. 
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view is according to Hanafiyyah and Shafi'iyyah, but Hanabelah 
have two narrations in this matter .^ 6 


Al-Lafz between Linguistic Facts and Habitual Facts: 

Al-Hanafiyyah: 

Oaths rely on Al-'Urf not on linguistic facts; there is no difference in this 
point. So, if a person, for example, takes an oath that he will not consume 
bread, his oath is broken when he eats what the people of his city used to eat. 
However, if a man swears that he will not eat meat, his oath is violated when 
he consumes pig; some Hanafiyyah trust generalization of the linguistic facts. 
Ash-Shafi‘iyyah: 

Since Imam ash-Shafi'i sometimes would depend on linguistic facts and on the 
facts of 'Urf some scholars of Shafi'iyyah give precedence to linguistic facts 
over the facts of ' Urf while the other scholars of Shafi'iyyah do the opposite. 
Therefore, if, for example, a man swears that he will not dwell in a house, his 
oath is broken when he resides in a tent whether he is a Bedouin or a villager; 
this is the opinion of the first group. However, if he is a Bedouin, his oath is 
violated when he settles in a house whatever its kind is. 

Hanabelah: 

When the usage of the general noun prevails in some of its individuals till it grows 
a linguistic fact i.e. they use ‘Urf: 

So, if a person swears that he will not devour Shewa' , a roast], his oath is 
not broken when he consumes any other food can customarily be roasted. 
When the private usage prevails, and that has two shapes: 

a] A noun that cannot be called a general noun except when it is 
added by another noun; it cannot come alone or enter in 
generalization; there is agreement on this point. So, if, for 

instance, a man takes an oath that he will not eat/drink tamr 
hindiy (lS-^ j£, tamarind], his oath is not broken when he eats 
tamr dates] since tamr hindiy cannot include all tamr. 


216 Dr. Al-Bornu, Al-Waiiz . pp.286-288. 
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b] A noun that is called a general noun but it mostly needs 
another noun; it cannot be understood alone; there is no 
agreement on this point. Therefore, if, for example, a man 
swears that he will not eat heads, his oath is broken (according to 
some of Hanafiyyah] when he eats head/s of fish or birds. His 
oath, however, is not violated unless he eats a head that people 
used to eat customarily, according to other Hanafiyyah. 

Malikiyyah: 

First, oaths rely on Niyyah then on incentive then on 'Urf then on 
linguistic facts . 217 


217 Dr. Al-Bornu, Al-Wajiz . pp. 288-291. 
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INDEX 

Alphabetical List of Al-Qawa ’id Al-Fiqhiyyah (Legal Maxims) in 


Islamic Jurisprudence 



Legal Maxims of Islamic 

Transliteration 

P. no 


Jurisprudence 



1 . 

A conditional matter 

Al-mu ‘alaq be ash-shart 



cannot be confirmed unless 

yajeb thubutuh ‘inda thubut 

296 


the condition is confirmed 

ash-shartt 

2. 

A follower has no priority 

At-Tdbi‘ la yataqadam ‘ala 

223 


over its origin 

al-matbu ‘ 

3. 

A follower is not supposed 

At-tabi ‘ la yanfarid be 

217 


to be judged alone 

hukm 

4. 

A follower shadows its 

At-Tdbi‘ tabi‘ 



origin 


214 

5. 

A general discourse is not 

Al-mudaq yajri ‘ala itlaqih 



restrained except by text or 

ma lam yaqm dalil at-taqyid 

212 


a connotation 

nussa aw dalalah 

6. 

A part of the indivisible 

Dhikr ba ‘dd ma la yutajazz ‘ 



discourse symbolizes the 

kadhikr kullih 

203 


entire discourse 


7. 

No argument with 

La Hujjah ma ‘a al-ihtimdl 



possibility arising from the 

an-nashi’e ‘arm dalil 

129 


evidence 


8. 

A short response includes 

As-su ’al mu ‘ddu fi al-jawab 

206 


features of the question 

aw kal-mu ‘ad 

9. 

Accidental tradition is not 

La ‘ibrah be al- ‘urf at-tari 



considered; accepted 

or al- ‘urf allathi tuhmal 



tradition, which discourse 

‘alaih al-alfaz innama 



179 
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is understood by, is the 
concomitant and earlier 
tradition not the subsequent 
and later tradition 

10 Acts are judged by the 
intention behind them 

1 1 Addition is better than 

assertion 

12 If the origin is null and 
void, the follower is too 

13 The origin may be eroded; 

yet its follower may not 

14 An unfeasible matter 
cannot entirely overwhelm 

a feasible one 

15 An unfeasible widespread 

matter resembles a 
subjectively impossible 
matter 

1 6 Antecedent j udgment i s 
supposed to stay as it was 

17 Do oaths lean on discourses 

or purposes? 

18 Authorization precludes 

liability 

19 Avoiding detriment takes 
precedence over bringing 

about benefit 


huwa al-muqarin as-sabeq 
duna al-mut’akher al-ldhuq 

Al-umur be maqasidih 

At-ta ’sis awld men at-ta ’kid 

At-tdbi ‘ yasqut be suqut al- 
matbu ‘ 

Qadd yathbut al-far ‘ ma ‘a 
suqut al-asl 

Al-miysur la yasqut be al- 
ma ‘sur 

Al-mumtani ‘ ‘ddah kal- 
mumtani ‘ haqiqah 

Al-asl baqa ’ ma kan ‘ala ma 
kan 

Hall al-aiyman mabniyyah 
‘ala al-Alfaz aw ‘ala al- 
aghrdd 

Al-jawaz ash-shar‘iy yundfi 
ad-damdn 

Dar’ al-mafasid awld men 
jalb al-masalih 


81 

208 

219 

221 

269 

127 

286 

94 

243 

166 
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20 


Avowal is finite proof 

21 Avowal is not demurred by 

the admittee 

22 Avower cannot deny his 

avowal 

23 Certainty is not overruled 

by doubt 

24 The committer is 
answerable for his deed 

except under duress 

25 Common attitude and 
prevailing habit is Hujjah\ 
infrequent and exceptional 

acts are not considered 

26 Custom is the Basis of 

Judgment 

27 Description of an absent 
object -not the present one- 

Is required 

28 Does intention particularize 

a general discourse or 
generalize a particular 
discourse? 

29 Donation is not fulfilled 

except after receiving 

30 Facing private harm is 


Al-iqrar hujjah qasirah 
Al-iqrar la yartad be ar- 
radd 

Mann sa ‘a fi naqd ma 
tamm men jihatih fa sa ‘ih 
mardud ‘alaih 
Al-yaqin la yazul be ash- 
shakk 

Yudafal-fe 7 ila al-fa ‘il la 
al-amir ma lam yakun 
mujbar 

Innama tu ‘tabr al- ‘adah 
idha id-dtaradat aw ghalabt 

Al- ‘adah muhakkamah 

AL-Wasffi al-hadir laghw 
waft al-gha ’ib mu ‘tabr 

Hall an-niyyah tukhasses 
al-lafz al- ‘amm aw 
tu ‘ammem al-Lafz al-khass 

La yatemm at-tabarru ‘ ilia 
be al-qabd 

Yutahammal ad-darar al- 


237 

239 

241 

101 

255 

178 

268 

205 

92 

250 
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tolerated than facing public 
harm 

3 1 General text remains till 
evidence particularizes it 

32 General/Particular need can 

develop into necessity 

33 In principle, any new 
events shall be regarded as 

happening at the nearest 
time to the present 

34 Hardship begets ease 

35 Harm should be avoided as 

much as possible 

36 Harm should be eliminated 

37 Harm should not be 
overruled by another harm 

or by the same harm 

38 Ijtihdd Is Not Abrogated by 

Its Like 

39 Ijtihdd is not permissible 

when there is text 

40 If a person has no intention 
or aim to take an oath, are 

the words employed in 
oaths built on tradition? 

41 Does an oath rely on the 


khdss le daf‘ ad-darar al- 
‘dmm 

Al-‘dmm yabqq ‘ala 
‘umumih ila ann yarid dalil 
youkhasesuh 

Al-Hdjah tanzil manzil ad- 
darurah ‘ammah aw 
khassah 

Al-asl idafit al-hadath ilia 
aqrab awqdtih 

Al-mashaqqah tajleb at- 
tiysir 

Ad-darar yudf a ‘ be qadr al- 
imkan 

Ad-darar yuzal 
Ad-darar la yuzdl be ad- 
darar or d-darar Id yuzal be 
mithlih 

Al-ijtihdd la yunqad be 
mithlih 

Ld masagh le al-ijtihdd fi 
mawred an-nuss 

Hall al-aiymdn mabniyyh 
‘ala al- ‘urfl 

Hall al-ayman ‘ala niyyat 


165 

279 

145 

114 

130 

159 

161 

162 

262 

258 

95 
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intention of the one who 
swears or on the intention 
of the one who adjures 
another person to swear? 

42 It is undeniable that rules of 

law vary with change of 
time 

43 In principle, legal sexual 
intercourse is absolutely 

forbidden except legal ones 

44 Non-Liability or man Is 
absolved from guilt, blame 

or responsibility for any 
wrong deed in principle 

45 Man is responsible for his 

avowal 

46 Necessities have limits that 

should not be exceeded 

47 Necessity renders 
prohibited matters 

permissible 

48 No gain without pain 

49 Do not Harm, and Do not 

Reciprocate Harm 

50 Harm should be eliminated 


al-halif aw ‘ala niyat al- 

mustahlif! ^ 

Ld yunkar taghair al-ahkam 

be taghair al-azmdn ^ 

Al-aslfi al-abdd ‘ at-tahrim 122 

Al-asl bara’tudh-dhemmah 

180 

Al-mar’ mu’akhadh be 235 

iqr drih 

Ad-ddrurah tuqadar be 
qadariha or ma ubih le ad- 
darurah yuqadar be 
qadariha 

Ad-darurdt tubih al- 

mahzurdt ^ 

245 

Al-khardj be ad-damdn 
Ld darar wa la dirdr 

154 

Ad-darar yuzal 161 
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51 

No one person is allowed 
to dominate others’ 
property 

Al-amr be at-tasarroffi 
melk al-ghair batil 

257 

52 , 

No one person is allowed 

La yajuz le ahad ann 



to dominate others’ 

yatasarraf ft melk al-ghair 

267 


property except by their 

aw ft haqqih ilia be idhnnih 


permission 



53 

Occasional descriptions or 

Al-asl al- ‘adam aw al-aslfi 



matters are not reliable in 

as-sifat aw al-umur al- 

111 


principle 

‘aredh al- ‘adam 

54 

Once a cause of ownership 

Tabadul sabab al-melk 



changes the owned object 

qa ’im maqdim tabadul adh- 

228 


changes 

dhat 

55 

Outcomes are eyed by 

An-nazarfi ma’alat Al- 

291 


Shari ‘ah 

afal mu ‘tabr maqsud shr ‘a 

56 

People's rights are not 

Al-idtirdr la yubtil haqq al- 



devoured owing to 

ghair 

148 


necessity 


57 

Provisos are adhered as 

Yalzam mura ‘at ash-shart 



much as possible 

be qadr al-imkan 

274 

58 

Provisos of a follower are 

Yughtafar fi at-tawdbi ‘ ma 



more allowable than the 

la yughtafrfi ghairiha 

224 


origin's 


59 

Rare and far imagination 
has no value in Shari ‘ah 

La ‘ibrah be at-tawahum 

123 

60 

Ruler’s decisions must be 

At-tasarruf ‘ala ar- 



in favor of the people 

ra ‘iyyah manut be al- 

230 



maslahah 

61 

Severe harm is removed by 

Ad-darar al-ashadd yuzdl 

163 
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lesser harm 

62 When detriment be mixed 

with benefit, benefit is 
deserted, except the benefit 
is considerable 

63 Should a duty not be 
fulfilled except by a matter, 
the matter becomes a duty 

64 Should something become 
legal by a valid excuse, it 
becomes illegal when the 

excuse ends 

65 Should things, in principal, 

be permissible or 
forbidden? 

66 The crucial point in 
contracts is their goals and 
meanings not their words 

or forms 

67 The literal meaning takes 
priority over the figurative 

one 

68 The literal or metaphorical 

meaning is considered, 
rather than disregarded 

69 To relate words to one who 

does not speak is not 
allowable but 

speechlessness in an urgent 


be ad-darar al-akhajf 
Idha ta ‘arad al-mani ‘ wa 
al-muqtad yuqadam al- 
mani ‘ ilia idha kdn al- 
muqtad a ‘zam 
Ma lam yatemm al-wdjib 
ilia behfa huwa wdjib 

Ma jaz le ‘udhr batal be 
zawdlih 

Hal-aslfi al-ashiya ’ al- 
ibahah aw al-hurmah 

Al- ‘ibrah ji al- ‘uqud be al- 
maqasid wa al-ma ‘an la be 
al-alfaz wa al-mabani 

Al-aslfi al-kaldm al- 
haqiqah 

Vmdl al-kaldm awla men 
ihmalih 

La yunsab le sakit qawl 
lakin as-sukut ji ma ‘ared 
al-hajah ilia bayan bayan 


293 


298 


144 


116 


91 


196 


193 


210 
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situation is considered 
declaration 


70 

Tradition and habit are 

Isti ‘mdl an-nas hujjah yajih 



hujjah (reliable proof or an 

al- ‘amal beha 

176 


authoritative source) 


71 

Traditional or usual 

Al-haqiqah tutrak be 



meaning overrules literal 
meaning in case of dispute 

daldlat al- ‘adah 

181 

72 

When literal meaning is 

Idha ta ‘radat al-haqiqah 



implicit and vague, we 
resort to the figurative one 

yusdr da al-majdz 

197 

73 

Usual signals given by a 

Al-isharah al-ma ‘hudah le 

184 


mute man symbolize 

al-akhrass kal-bayan be al- 


speaking 

lisan 


74 

Embezzlement cannot give 
a right 

Laysa le ‘irqq zalim haqq 

250 

75 

Assured mistaken 

La ‘ibrah be az-zunn al- 



conjecture has no value 

baiyen khata ’uh 

125 

76 

What becomes a fact by 

Md thabat be ash-Shar ‘ 



Shar‘ takes precedence over 

muqadam ‘ala md thabat 

271 


what becomes a fact by a 

be ash-shartt 


proviso 



77 

Nothing can be judged by 

Md thabt ‘ala khilaf al- 

281 


what becomes real but 

qiyasfa ghairuh la yuqds 


against analogy 

‘alaiyh 


78 

What falls does not return 

As-saqit la ya ‘ud 

247 

79 

What is acknowledged by 

Al-ma ‘ruf ‘urfa kal-mashrut 



tradition or habit resembles 

shartta or at-ta ‘yin be al- 

188 


what is recognized by 

‘urf kat-ta ‘yin be an-nuss 
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provisos 



80 

What is authenticated by 

Ath-thabit be al-burhdn 



evidence like what is 
proved true by seeing 

kathabit be al- ‘aiyan 

223 

81 

What is unlawfully taken, 
must be rendered back 

‘Ala al-yad md akhadhat 
hattd tu’addiyah 

249 

82 

When a matter is 

Al-amr be ash-Shai ’ 



commanded to be done, its 

yaqtadi an-nahy ‘arm 

284 


opposite is forbidden to be 

diddih 


done 



83 

When a matter tightens, it 

Idhd daq al-amr itasa ‘ wa 

136 


will widen and vice versa 

idhd itasa ‘ daq 

84 

When Al-Asl (that must be 

Idha ta ‘adhar al-asl yusar 



first) is not available, we 

ild al-badal 



proceed to Al-Badal 


150 


(alternative) 



85 

If no meaning can be 

Idhd ta ‘athar i ‘mal al- 



attached to a word, 

kalam yuhmal 

202 


altogether to be disregarded 


86 

When something is 

Idhd batal ash-shai ’ batal 



nullified, its contents are 

mafi dimnih 

226 


also nullified 


87 

Whatever is proved to be 

Md thabat be yaqin Id 

110 


true with certainty, Can 
only be cancelled by proof 

yartaf ilia be yaqin 

88 

Whatever is forbidden to 

Md hurrim akhdhuh aw 



be taken, done or 

fe ‘luh aw isti ‘maluh hurrim 



employed; is forbidden to 
be given, requested or 

i ‘ta ’uh aw talabuh aw 
itikhddhuh 

246 
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possessed 

89 When someone rushes into 

something before its due 
time, he is punished by 
depriving 

90 Whoever possesses a thing 

possesses its accessories 

9 1 Writing is like speaking 


Mann Ista ‘jal ash-shai ’a 
qabl awanih ‘uqeb be 
hermanih 

Mann malak shai ’a malk 
md huwa men daruratih 
Al-kitabah kal-khitab 


100 


218 

183 
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‘Adah 

Adella-tu-Juz ’iyyah 
or Tafsiliyyah 


‘Asr 

‘Awrah 


‘Ayan 

‘Azimah 

‘Ibadah 

‘Ibadat 

‘Iddah 

‘Urn Darury 


‘Ilmu Muktasab 

‘Itikaf 

Urf 

‘Ushr 


APPENDIX I. GLOSSARY 

Habit, routine, practice, and so on. 

Special texts (from the Qur’an and Sunnah), analogy and 
consensus indicate Hukm of a particular action (of a man). For 
example, Allah says, (Wl>h j tP 3A j) (Allah allows trading 
and forbids usury); this Ayah is a detailing/partial proof a jurist 
has extracted a practical Hukm thereby i.e. permitting of trading 
and forbidding of usury. 

Afternoon, ‘Asr prayer time. 

The part of the body which it is illegal to keep 
naked before others. ‘Awrah of man is between the 
navel and the knee, but ‘Awrah for woman is the 
whole body except face and hands. Also, Awrah 
means private parts, loins, genital organs, pudenda. 
View(ing), seeing, witnessing, and so on. 

A duty imposed by Allah. 

Worship. 

Acts to worship Allah. 

A period is prescribed by Allah for divorce and 
marriage; a period of probation after the death of a 
woman’s husband or after her divorce. 

Inevitable knowledge needs no great deep 
examination or complicated study like Al- ‘Ilm Al- 
Mutawatir (consecutive knowledge) or the 
knowledge which comes to be known through the 
five senses (ears, eyes, tongue, nose and skin). 
Acquired knowledge depends on limitless scrutiny 
to approve (evidence supporting) theories or 
notions that need to be conceivable, and so on. 
Seclusion in Masjid (a mosque) for worshipping 
Allah. 

Tradition, custom, institution, and so on. 

'Ushr' (a 10% levy) 
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Adhkar or Idhkir 
Adillah Shar ‘iyyah 

Ahkdm 

Ahkdm Juz’iyyah 
Ahkdm Kulliyyah 
Al-Asl 


Amdn 

Amr 

Ashbah 


Awsaq 


Badal 

Bai ‘-Al-ma ‘dum 
Bayan 

Bayyinah, Burhan or 

Dalil 

Bid ‘ah 


A kind of grass well-known for its good smell and 
is found in Hijaz, Saudi Arabia. 

Shari‘ah's sources, namely the Qur‘an, the Sunnah 
and Ijma -there are other sources but there is no 
consensus on them. 

Judgments of legal decision (especially of Allah) 

Minor issues or judgments. 

Major issues or judgments. 

Sometimes, means Ad-Dalil (evidence) that people 
must resort to when Al-Ahkdm (judgments of legal 
decision (especially of Allah)) contradict each 
other. Or origin, basis, principles, fundamental 
concepts, and so on. 

Protection given by a Muslim conqueror to those 
who pay Jizyah. 

Ordainment. 

The plural of "shebh" or "shabah" which literally 
means similitude and resemblance. However, 
practically it is a true collective description which 
if it is shared by Al-Asl (origin, basis, principles, 
fundamental concepts, and so on) and Al-far'-Al- 
Fiqhiy (a branch of Fiqh ), both of them must be 
subjected to one rule only. 

Plural of Wasq, which is a measure equal to 60 
Sa‘s. 1 Sa = 3,25 kilograms (approx) and 
60x3.25=195 kgms., according to Hanafiyyah. 
However, Sa‘= 2.04 kgms. And 60x2.04=122.4 
kgms., according to the majority of scholars. 

An alternative. 

A contract for non-existent things. 

Disclosure or revelation. 

Proof, evidence, demonstration, testimony, 
witness, and so on. 

Heresy (or any innovated practice in religion). 
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Daldlah 

Dabit 


Darurah 

Dhu-Mahram 


Diyyah 

Faqih 

Faqir 

Faridah 

Fiqh 

Furii ‘-Al-Fiqh 
Furuq 

Ghalabat-uz-Zunn 

Ghusl 


Hadiyyah 

Hebah 

Haddul-Qadhf 
Hadith Sahih 
[Authentic] 


Hadith Hasan 
[Good] 


Connotation, meaning, sense, signification, and so 
on. 

Literally means a block which prevents different 
questions from coming through or a controller 
preserves something strictly. It, however, 
practically means a total Fiqhiy rule which 
controls and includes more Furu ‘ Fiqhiyyah 
(varied branches of Fiqh) of one chapter of Fiqh. 
Necessity. 

A male, whom a woman can never marry because 
of close relationship (e.g. a brother, a father, an 
uncle and so on); or her own husband. 

Blood money 

A learned man who can give religious verdicts. 

The poor person who does not beg. 

(Plural: Fara ’id) an enjoined duty. 

Jurisprudence. 

Varied Fiqhiy questions or branches of Law 
(Plural of Farq ) means a reparative matter. 

A strong probability. 

(To take menses bath) or taking a bath in a 
ceremonial way. This is necessary for one who is 
Junub. 

A gift or a present. 

A deed of gift or to give someone gift, present, and 
so on, immediately and without exchange. 
Punishment of eighty lashes for slander. 

A Hadith whose chain of narrators has been 
transmitted by truly pious persons who are known 
for their uprightness and exactitude, and the hadith 
is free from eccentricity and blemish. 

A Hadith whose chain of transmission is linked to 
the narration of an authority with weak exactitude, 
and the Hadith has no eccentricity or blemish. 
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Hadith Da‘if [Weak] 
Hdjah 

Hajj-at-Tamattu ‘ 
and Al-Qirdn 
Hajr 

Haram 

Hardm 

Hazr 

Hiwalah 


Hudud 

Hudud and Ta ‘zir 

Hujjah 

1‘arah 

I‘tiqad 

Ihrdm 


Ijarah 
Ijma ‘ 


A Hadith that has no the criterion of the authentic 
Hadith nor the criterion of the good Hadith. 

Need. 

Hajj performed with ‘Umrah preceding it. 

Placing someone under guardianship after 
declaring him legally incompetent because of 
immaturity, insanity or servitude. 

Sanctuaries of Makkah and Al-Madinah. 

Unlawful, forbidden and punishable matter from 
the viewpoint of religion. 

Prohibition, forbiddance, and so on. 

The transference of a debt from one person to 
another. It is an agreement whereby a debtor is 
released from a debt by another becoming 
responsible for it. 

Fixed punishments by Shari ‘ah; or Allah’s 
boundary limits for Halal (lawful) and Haram 
(unlawful). 

Fixed and discretionary punishments. 

Reliable proof or an authoritative source. 

Loan. 

Belief. 

State of ritual consecration (of a Makkah pilgrim). 

A state in which one is prohibited to practice 
certain deeds that are lawful at other times. The 
ceremonies of ‘Umrah and Hajj are performed 
during such a case. 

The use and enjoyment of property for a time, 
includes hire, rental, and lease. 

Is the third foundation of Islamic legislation. Ijma ‘ 
is the consent of all Muslim Mujtahidun on a legal 
question. Mujtahid is a Muslim divine of the 
highest degree of learning, a title usually conferred 
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Ijtihdd 

Imamah 

Imdn 

lqrdr 

Arsh 

Istidldl 


Istihsdn 


Istis-hab 
Istis-hab- Al-Hal 

Istis-hdb-Al- ‘Umiim 


Istis-hdb-an-Nuss: 


Istisna ‘ 


by Muslim rulers. Ijma‘ has two kinds: (A) Ijma‘ 
Qawliy in which every Mujtahid should declare 
the legal question. (B) Ijma‘ Sukutiy, when the 
majority of the Mujtahiudun signify their tacit 
assent to the opinions or the minority by “silence”, 
without objection. 

An independent judgment in legal question. 

The Imamate, function or office of the Salah 
leader; leading position. 

Faith, and trust in Allah. 

Confession, acknowledgment, avowal, owning, 
admission, and so on. 

Estimated compensation to be given to injured 
person by another person. 

Literally means asking for evidence or proof; 
however, it practically (in this field) means giving 
evidence or proof which does not depend on a text 
(from the Qur’an or Sunnah) 

To give a verdict with proof from one’s heart 
(only) with satisfaction, and one cannot express it 
(only Abu Hanifah and his pupils say so but the 
rest of the Muslim religious scholars of the Sunnah 
(and they are the majority) do not agree to it. 

The first state of a specific case or matter. 

That we believe that something exists continuously 
inasmuch as it surely existed before. 

An authenticated matter (in the past) because of a 
general proof must stay as it was until specific 
evidence comes to individualize it. 

An authenticated matter (in the past) because of 
Nuss (a text from the Qur‘an or the Sunnah) must 
stay as it was until abrogating Nuss comes to 
abrogate it. 

Sale in the form of a contract for manufacture. 
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Ji ‘alah 
Jihad 

Jimar 

Jiziyah 

Kafalatun- ben-Nafs 
Kaffa rah 

Kaffa rat-ul- Yamin 
Kaffa rat-dh -Dhun ub 
Kaldm 

Kalam Mutlaq 
Kamdliyat 

Khayarat 

Khilaf-Al-Awla 

KhuV 


Lafz 
Li ‘an 


A reward given to a person for doing something. 
Fighting in the Cause of Allah or any other kind of 
effort to make Allah’s Word superior. 

The three pillars at Mina, at which the Makkan 
pilgrims throw seven pebbles. 

Head tax levied from the non-Muslims people 
(Jews and Christians, and so on) who are under the 
protection of a Muslim government. 

Bail (especially for due appearance of a person in 
court). 

Religious expiation for killing, oaths or having 
intercourse during the day in Ramadan. 

Expiation of an unfulfilled oath. 

Expiation of sins. 

Discourse, words, speech, and so on. 

Unrestrained discourse. 

Luxuries, articles of luxury; nonessentials, and so 
on. 

(Options) such as Khiyar Al- ‘Aib (the option of 
dissolving the contract on discovery of defect), or 
Khiyar Al-Ghabn (the option of deception). 

To do something that is good but is not the 
optimum. 

(A kind of divorce) the parting of a wife from her 
husband by giving him a certain compensation, or 
to return back the Mahr (dowry) which he gave 
her. 

Word/s. 

An oath that is taken by both the wife and the 
husband when he accuses his wife of committing 
illegal sexual intercourse. Li ‘an is a form of 
divorce which takes place under the following 
circumstances: If a man accuses his wife of 
adultery and does not prove it by four witnesses, 

| P a g e 145 



Luqatah 
Ma ‘ruf 

Mafsadah 

Mahr 

Makruh 

Maqasid (the plural 
of Maqsid) 

Mashe ’ah 
Masalih Mursalah 
Maslahah 
Matbu ‘ 

Mathil 

Mawld 


Miskin 

Mubdh 

Mudd 

‘Mudarabah 


he must swear before Allah that he is the teller of 
truth four times, and then add: "If I am a liar, may 
Allah curse me". The wife then says four times, "I 
swear before Allah that my husband lies, and then 
adds: "May Allah's anger be upon me if this man 
be a teller of truth". After this, a divorce takes 
place. 

Lost property. 

Islamic Monotheism and all that Islam has 
ordained. 

A source of harm or ruin, or a reason of corruption 
or evil, harm, detriment, evil, and so on. 

Bridal-money given by the husband to the wife at 
the time of marriage. 

Not approved of, undesirable from the point of 
view of religion, although not punishable. 

Intent(ion), purpose, design, aim, end, goal, 
object(ive). 

(“in sha ’a Allah r ” (God willing)) 

Unspecified public interests. 

Benefit, help, good, and so on. 

Origin, principal, leader, independent, superior, 
senior, and so on. 

Match. 

A person of slave origin who does not have tribal 
protection. It is a word with dual meaning. It can 
mean either master or servant. 

The poor person who begs. 

Permissible, permitted, allowable, allowed, 
admissible, lawful, legal, and so on. 

A measure of two thirds of a kilogram (approx.) It 
may less or more. 

A contract of copartnership, of which the one party 
(namely the proprietor) is entitled to a profit on 

| P a g e 146 



Muftiy 

Muhalil 


Muhrim 

Mujtahid 

Mukalafun 

Mumdthalah 

Munazarah 


account of the stock, he being denominated Rabb- 
ul-mdl, or proprietor of the stock, and the other 
party is entitled to a profit on account of his labor, 
and this last is denominated the mudarib (or 
manager). A contract of muddrabah cannot be 
established without participation in the profit. 
Legist, jurisprudent jurist , scholar, expert, and so 
on. 

The man who marries an irrevocable divorcee in 
order to make her lawful for her former husband if 
he wishes to marry her. Moreover, this marriage, 
with no condition in the contract, is correct 
according to Hanafiyyah but correct and disliked 
according to Shafi‘iyyah . It, however, is Hardin, 
even there is no condition on the contract, 
according to Malikiyyah and Hanabelah 
One who assumes the state of Ihrdm for the 
purpose of performing the Hajj or ‘Umrah. 

An independent scholar. 

Those who have reached majority and have full 
use of intellect. 

Exact equivalence. 

not exact equivalence which necessitates sharing 
even in one aspect of a specific matter. 


Munkar 

Mushdbahah 

Mustahddah 

Mutakalimun 

Mutlaq 

Ndfilah 


Polytheism, disbelief and all that Islam has 
forbidden. 

Likeness. 

A woman who has bleeding from the womb in 
between her ordinary periods. 

Scholars trusted views. 

Absolute; unlimited, unrestricted matter, and so 
on. 

Supererogatory Salah. 
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Nafl 

Nahyu 

Nuss 

Nawazel 

Nazariyyah 


Nazir 

Nikah 


Niyyah 
Qa ‘idah 


Qadhf 
Qada ’ 

Qasr-us-Saldh 


Al-Qawa ’id 
Kulliyyah Kubra 
Al-Qawa ’id 
Kulliyyah Ghair 
Kubra 
Qiblah 


Supererogatory performance or optional worship. 
Prohibition, interdiction, forbiddance, forbidding, 
and so on. 

Text whether from the Qur‘an or the Sunnah. 

New questions related to recent events. 

Literally means theory or notion and practically 
refers to a group of imaginations or conceptions 
which are logically stuck together displaying the 
relations between results and premises. 

An equal or a counterpart. 

Literally means sexual intercourse; whereas, 
metaphorically it means marriage, according to 
Hanafiyyah. 

Intent(ion), purpose, design or secret. 

A total rule or case which includes all the Furu 
(varied branches of Fiqh) come beneath it or a 
major rule or case including the most Furu ‘ which 
flow beneath it. 

Accusing a virtuous man or woman of adultery. 

A matter which is fulfilled later, and it is the 
opposite of Ada’ meaning a matter which is 
fulfilled immediately. 

Shortening of prayer, to shorten the obligatory 
Salah of four Rak‘ah to two each, but the ‘Ishd ’ 
(Evening) and the Fajr (Early Morning) Salah 
remains unchanged. 

Normative legal maxims. 

Non-Normative Legal Maxims. 


The direction in which all Muslims turn their faces 
in prayers and that direction is towards Ka‘bah in 
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Qisas 

Qiyas 


Qurubdt 
Raj ‘ah 
Rak ‘ah 

Riba (usury) 

Riwayah 

Rukhsah 

Rukii ‘ 


Makkah (Saudi Arabia). 

(retaliation), is that punishment which, although 
fixed by the law, can be remitted by the person 
offended against, or, in the case of murdered 
person, by his heirs. 

Verdicts and judgments given by the Islamic 
religious scholars. These are given on the 
following proofs respectively:- (A) From the 
Qur’an; (B) From the Prophet’s “Sunnah.” (C) 
From the unanimously accepted verdict of the 
Mujtahidun; (D) Qiyas: i.e. the verdict given by a 
Mujtahid who considered the case similar in 
comparison with a case judged by the Prophet A- 
^ . Qiyas is not to be practiced except if the 
judgment of the case is not found in the first three 
above mentioned proofs A,B, C. 

Pious works or good acts which bring man nearer 
to Allah. 

Receiving back a wife who has been divorced, 
before the period of ‘Iddah has fully elapsed. 

The prayer of Muslims consists of Rak ‘at 
(singular -Rak ‘ah), which consists of one standing, 
one bowing and two prostrations. 

Usury, which is of two major kinds: (a) Riba an- 
Nasi’ah, i.e. interest on lent money; (b) Riba Al- 
Fadl, i.e. taking a superior thing of the same kind 
of goods by giving more of the same kind of goods 
of inferior quality, e.g., dates of superior quality of 
dates of inferior quality in greater amount. Islam 
strictly forbids all kinds of usury. 

Narration of the Messenger’s Hadith ^ 

License, permit, authorization, warrant concession, 
franchise; permission, leave of SharPah. 

The position in Salah in which the person 
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Sadd-uz-Zara ’i ‘ 
Sahw 

Salam 

Science of Furuq 

Shabih 

Shahddah 

Shakk 

Shar‘ or Shari‘ah 
Shubhah 

Shufah 


Sujud 

ba 

Sadaqah 

Sawm 


Tabarru ‘ 
Tabarruk 
Tabi ‘ 
Tahrim 
Takhsis 


prostrates himself in a standing position with his 
body bent forward at the waist and his hands on 
his knees. 

Prohibition of evasive legal devices. 

Forgetting (here it means forgetting how many 
Rak'at a person has prayed, in which case he 
should perform two prostration of Sahw). 

The Synonym of salaf means a sale in which the 
price is paid at once for goods to be delivered late. 
Practically, it means realizing the separative 
matters between two similar questions. 

A similar one. 

Testimony. 

Doubt, connotes two unequal matters that strike 
man. 

Revelation or the canonical law of Islam. 
Something is not known exactly Haldl or Hardin 
or when one depends on an inappropriate proof. 
“Adjunction”. The right of pre-emption is the 
power of possessing property that is for sale. It 
does not apply to movable property but to 
immovable property. 

Prostration. 

A measure that equals four Mudds (3 kg. approx). 
Charity, alms, and so on, or anything given in 
charity. 

Fasting, to abstain from food, drink and sexual 
intercourse before the break of the dawn till 
sunset. 

Donation, subsidy, monetary aid, and so on. 
Seeking Allah's blessing. 

A follower, adherent, dependent, etc and so on 
Prohibition. 

Specialization, specification, and so on. 
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Taklif 

Taqlid 

Taqyid 

Tarjih 

Taslim 


Tawhid 


Obligation or Legal capacity. 

Imitation in the Fiqh. 

Confinement, limitation, restriction, and so on. 
Favouring means. 

On finishing the prayer, one turns one’s face to the 
right and then to the left saying, As-Salam 
‘Alaikum wa Rahmtulldh (Peace and Mercy of 
Allah be on you). 

Confirming the oneness of Allah, the Most-High. 

It has three aspects; A, B and C: 

Oneness of the Lordship of Allah; Tawhid-ar- 
Rububiyyah : To believe that there is only one Lord 
for the entire universe, its Creator, Organizer, 
Planner, Sustainer, and the Giver of security, and 
so on, and that is Allah. 

(B) Oneness of the worship of Allah; Tawhid- Al- 
Uluhiyyah: To believe that none has the right to be 
worshipped [e.g. praying, involving, asking for 
help (from the unseen), swearing, slaughtering 
sacrifices, giving charity, fasting, pilgrimage, and 
so on], but Allah. 

(C) Oneness of the Names and the Qualities of 

Allah; Tawhid- Al-Asma ’ was-Sifdt : To believe that 
: (i) we must not name or qualify Allah except 
with what He has or His Messenger has 

named or qualified him, (ii) none can be named or 
qualified with the Names or Qualifications of 
Allah; e.g. Al-Karinr, (iii) we must confirm all 
Allah’s qualifications which Allah has stated in 
His Book (the Qur’an) or mentioned through His 
Messenger (Muhammad Aj ^ A] A- ) without 
changing them or ignoring them completely or 
twisting the meanings or giving resemblance to 
any of the created things; e.g. Allah is present over 
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Tayammum 


His Throne as mentioned in the Qur’an. (V.20:5): 
“The Most Beneficent (Allah) Istawa (rose over) 
the (Mighty) Throne” over the seventh heaven; 
and He only comes down over the first (nearest) 
heaven (to us) during the day of ‘Arafat (Hcijj, i.e. 
9 th Dhul-Hijjah) and also during the last third part 
of the night, as mentioned by the Prophet Ailc. ail ^ \ksi 
Aj, but He is with us by His Knowledge only, not 
by His Personal Self ( Be-Dhatih ), “There is 
nothing like unto Him, and He is the All-Hear, the 

All-Seer.” (The Qur’an, V.42:l 1). 

/\ 

This noble Ayah confirms the quality of hearing 
and the quality of sight for Allah without 
resemblance to others; and likewise He also says: 
“To one whom I have created with Both My 
Hands,” (V.38:75); and He also says: 

“The Hand of Allah is over their hands.” : (V. 
48: 10, The Qur’an). This confirms two Hands for 
Allah, but there is no similarity for them. 

This is the Faith of all true believers, and was the 
Faith of all the Prophets of Allah from Noah, 
Abraham, Moses and Christ till the last of the 
Prophets, Muhammad Aj A] A- 
It is also essential to follow Allah’s Messenger 
Muhammad Aj A ^ Wajib Al-lttbcf and it is a 
part of Tawhid-Al-Ulihyah. This is included in the 
meanings: “I testify that Muhammad Aj A- ^ is 
the Messenger of Allah” and this means, “None 
has the right to be followed after Allah’s Book (the 
Qur’an), but Allah’s Messenger Aj A A-”- [see 
the Qur’an (V.59:7) and (V.3:3 1)]. 

Sand ablution, to put or strike lightly the hands 
over clean earth and then pass the palm of each on 
the back of the other, blow off the dust and then 
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Tahir or one is in a 
state of “Taharah ”, 
in Fiqhiy meaning 

Tawaf 

Tayibdt 

Usuliyyin 

Usui 

Usui Al-Fiqh 
Wdjib 

Wajib Mutlaq 

Walad 

Wala’ 


Wala’-ul-Ttaqah 

Wala’-u al-Muwalah 

Waliy-Al- ’Amr, 

Ra ‘i or Imam 
Waliy-ul- Waqf 
Wasiyah 
Wildyah 
Wqaf 


pass them over the face. This is performed instead 
of ablution ( Wudii ’) and Ghusl (in case of Janabah 
and so on). 

A Muslim who cleans and purifies himself from 
Al-Hadadi Al-Akbar (sexual discharge) and Al- 
Hadadi Al-Asghar (passing urine, stool or wind). 
Najis (or one is in the state of Najasah) bears the 
opposite meaning. 

The circumambulation of the Ka‘bah. 

All kinds of Halal (lawful) things. 

Scholars trust texts. 

Origin, basis, principles, fundamental concepts, 
and so on. 

Methodology in Islamic jurisprudence. 

Duty, obligation task, assignment, and so on. 

An absolute or an unlimited duty, obligation, task, 
assignment, and so on. 

In Arabic connotes male/s and female/s of one’s 
offspring. 

Literally means proximity, kin, friendship. A 
peculiar relationship voluntarily established, and 
which confers a right of inheritance on one or both 
parties connected. 

Relationship between a master and a manumitted 
slave, in which the former inherits any property 
the latter may acquire after emancipation. 

The connection arising out of mutual friendship, 
especially between a Muslim and a convert. 

A ruler, a legal guardian or an appointee. 

A person responsible for endowments. 

Wills or testaments. 

The act of taking as a friend or appointing as heir. 
Religious endowment, something is donated for a 
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charitable purpose. 

Zakah 

A certain fixed proportion of the wealth (2 V 2 %) 
of every Muslim to be paid yearly for the benefit 
of the poor in the Muslim community. The 
payment of Zakah is obligatory as it is one of the 
five pillars of Islam. Zakah is the major economic 
means for establishing social justice and leading 
the Muslim society to prosperity and security. 

Zakah-Al-Mdl 

A fixed amount of property upon which Zakah is 
due. 

Zina 

Adultery or fornication. 

Zahir 

Apparent meaning. 

Zdhir-ul-Lafz 

External meaning. 

Zihar 

The likening of a woman to kinswomen within the 
prohibition degrees. 

Zuhr 

Noon, mid-day prayer is called Zuhr prayer. 

Zunn 

Conjecture, means that there are two equal matters 
crossing someone's mind. 
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APPENDIX II. 

SOURCES CONSULTED 

The following entries, which have the transliterated titles as they appear in the entire thesis 
(underlined books' titles), have been classified by: 

Arabic Sources: 

. The Noble Qur’an 
- The Prophetic Traditional Books 

£ Scholars of the past (may Allah shower them all with His mercy and grace): according the 
(A.H, Hijri) date of death of each scholar, 

J Contemporary scholars (may Allah protect them all) 


The Exegesis of the Noble Qur’an 
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Al-Qurtubi Abu ‘Abdullah Muhammad ibn Ahmad Al-Ansariy. Al- 
Jami‘le Ahkam Al-Qur’an . Cairo: Darn Ash-Sha‘b, Volume 8. 


The Prophetic Traditional Books 

Abu Dawud Suliyman Ibn Al-Ash‘as As-Sijistatniy Al-Azdiy. Sunan 
Abi Dawud . Verified by Muhammad Mohy-ud-Din ‘Abdul-Hamid and 
authenticated by Nasir-ud-Din Al-Albaniy. Dar Al-Fikr, Volume 4. 

‘Abdur-Razzaq Abu Bakr ibn Hammam as-San‘aniy Musannaf 
‘Abdur-Razzaq , chapter: Sales 15113, verified by Habibur-Rahman Al- 
A‘zami. Beirut, Al-Maktab Al-Islamiy, 2nd. Ed. Vol. 11. 

Ad-Daraqotni ‘All Ibn ‘Umar Abul-Hasan Al-Bagdadiy. Sunan ad- 
Daraqotni . Verified by As-Sayyid ‘Abdullah Hashim Yamaniy Al-Madaniy. 
Beirut, Lebanon: Dar Al-Ma‘rifah. Press Volume 4, 1386/1967. 

Ad-Dariami ‘Abdullah Ibn ‘Abdur-Rahmam Ibn Muhammad. Sunan 
ad-Darimi. Verified by Fawaz Ahmad Zamarlai and Khalid As-Sab‘- 
APalami and authenticated by Hussein Salim Asad. Beirut, Lebanon: Dar 
Al-Kitab Al-‘Arabiy Press. Volume 2, 1 st . ed., 1407/1987. 

Al-Bukhar! Muhammad Ibn Isma‘il Abu ‘Abdullah Al-Ja‘fi. Al- 
Jami‘ As-Sahih Al-Mukhtasar (Sahih Al-Bukhariy) . Verified by Dr. 
Mustafa Dib Al-Bagha. Beirut, Lebanon: Dar Ibn Kathir Press. Volume 6, 
3 rd . ed., 1407/1987. 

Al-Hakim Muhammad Ibn ‘Abdullah Abu ‘Abdullah an-Niysaboury. 
Al-Mustadrak ‘ala as-Sahihiyyn. Authenticated by Adh-Dhahabi in "Talkhis 
Mustadrak ‘ala as-Sahihiyyn." and verified by Mustafa ‘Abdul-Qadir ‘Ata. 
Beirut, Lebanon: Dar Al-Kutub Al-tilmmiyyah Press, Volume 4, 1 st . ed. 
1411/1990. 
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At-Trimidhi Muhammad Ibn ‘Isa Abu ‘Isa As-Salamiy. Aj-Jami‘As- 
Sahih Sunan At-Tirmidhi . Verified by Ahmad shaker and others and 
authenticated by Nasir-us-Din Al-Albaniy. Beirut, Lebanon: Dar Ihya’ At- 
Turath Al-‘Arabiy Press. Volume 5. 

Ibn Majah Muhammad Ibn Yazid Ibn ‘Abdullah Al-Qazwiniy. Sunan 
Ibn Majah. Verified by Muhammad Fu’ad ‘Abdul-Baqi and authenticated by 
Al-Albani. Beirut, Lebanon: Dar Al-Fikr Press. Volume 2. 

Imam Ahmad Ibn Hanbal Abu ‘Abdullah Ash-Shiybaniy. Musnad 
Al-Imam Ahmad Ibn Hanbal . Authenticated by Shu‘iyb Al-Ama’ut. Cairo, 
Egypt: Qurtubah Foundation Press, Volume 6. 

Imam Malik Ibn Anas. Al-Muwatt’ . Verified by Muhammad Mustafa 
Al-A‘zami: The Zayed Charitable Foundation Press. Volume 8, 1 st . ed., 
1425/2004. 

Muslim Ibn Al-Hajjaj Abul-Hussein Al-Qushairiy an-Niysabouriy. 
Sahih Muslim . Verified by Muhammad Fu’ad ‘Abdul-Baqi. Beirut, 
Lebanon: Dar Ihya’ At-Turath Al-‘Arabiy Press. Volume 5. 


SCOLARS OF THE PAST 

(may Allah shower them all with His mercy and grace) 

d. A.H 

182 Abu Yusef Ya‘qub Ibn Ibrahim. Al-Kharaj . Cairo, Egypt: As- 
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Salafiyyah Press. 

189 Ash-Shiybani Muhammad Ibn Al-Hasan. Al-Asl. Verified by 
Abul-Wafa’ Al- Afghani. India, Hyderabad. Volume 4, 1 st , ed. 

204 Imam Ash-Shafi‘i Muhammad Ibn Idris. Al-Omm. Beirut, 
Lebanon: Dar Al-Ma‘rifah Press. Volume 8, ed., 1393/1973. 

224 Ibn Salam Al-Qasim. Kitab Al-Amwal . Verified by Khalil 
Harras. Cairo, Egypt: Dar ash-Sharq Press, 1 st . ed., 1388/1968. 

306 Waki‘ Abu Bakr Muhammad ibn Khalaf ibn Hiyan ibn Sadaqah 
Ad-Dabbiy Al-Baghdadi. Akhbar Al-Qudah. Verified and 
authenticated by ‘Abdul- ‘Aziz Al-Maraghi. Cairo, Egypt: Al- 
Maktabah At-Tejariyyah Al-Kubra Press. Volume 3, 1 st . ed., 
1366/1947. 

340 Al-Kharkhi Abu Al-Hasan ‘Ubaydullah Ibn Al-Hussein. "Usui 
Al-Kharkhi" in Kanz Al-Wusul le-Ma‘arifet Al-Usul by ‘Ali Ibn 
Muhammad AL-Bazdwi Al-Hanafiy reviewed by Dr. ‘Ismatullah 
‘Inayahllah. Karachi: Jawed Press. 

366 Al-Khushani Muhammad Ibn Harith Ibn Asad. Usui Al-Futya fi 
Al-Fiqh ‘ala Madhhab Al-Imam Malik. Verified by Muhammad 
Al-Majdub and others. Ad-Dar Al-‘Arabbiyyah lel-Kitab Press, 
1406/1985. 

456 Ibn Hazm ‘Ali Ibn Ahmad Ibn Sa‘id. Al-lhkam li Usule Al- 
Ahkame. Cairo, Egypt: Dar-Al-Hadith Press. Volume 8, 
1404/1984. 

476 Ash-Shirazi Abu Ishaq Ibrahim Ibn ‘Ali. Tabaqat Al-Fuqaha’ . 
Verified by ’Ihsan ‘Abbas. Beirut, Lebanon: Dar ar-Ra’id Al- 
‘Arabiy Press, 1 st . ed., 1389/1970. 

478 Imam Al-Haramain Al-Juwiyni. ‘Abdul-Malik Ibn ‘Abdullah 
Ibn Yusuf ash-Shafi‘iy. Al-Warqat. Verified by Dr. ‘Abdul-Latif 
Muhammad Al-‘Abd. 

478 Imam Al-Haramain Al-Juwiyni. ‘Abdul-Malik ibn ‘Abdullah 
ibn Yusuf ibn Muhammad. Al-Gheyathi Gheyath Al-Omam fi at- 
Teyath az-Zulam . Verified by ‘Abdul-‘Azim Ad-Dib. Imam Al- 
Haramin Press. 2ed. 1401/1981. 
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